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PROCILTVINGS 

Petition for writ of habeas corpus “iled. (See doc.#l) 
By HLAHLM, J.~-Order to show cause dtd, 16-76 ret. 

§$e24-76 way a writ of i1.C. should not issued filed without 
proof of service (1) 

before sJeflinlt, Jd. Case called: UTSC heard. Decision rasorv 
Consent dtd 9-28-76 filed. 

By NLA, J.-Order dtd. 9-28-76 that the petitioner be 
releascd from custody upon posting bail of $1,900.00 case 

or surety. See document 42, mer wee 
By NENILKN, Jelleomo & Order dtd 12-1-76 aranting the appli- 
cation for a writ of habeas corpus, netitioner's release 
from State custody is directed, his conviction as an adult 
offender shall bec vacated and replaced by a youthful offender 
findine, and the indictment and all other records pertaining 
to his conviction shall ‘Le sealed or otherwise retained in 
confidential status in accordance with youthful offender 
procedures filed. Copies mailed to all parties. 
*JUDGHINIT dtd 122-76 granting the application for writ of 
habeas corpus and directing petitioner's imnediate release 
from state custody etc filed. 


12-14-76 ‘lotice of appeal filed. (jiugene Gold) Gony of 
to’ C Of A, (5) 
12-27-76 Civil avpeal scheduling order filed-1 {C) 


notice mailed 


UNITED STATES DISTNIC?T cov! 
EASTER DISTRICT OF NW YORI. 
eS a ae eS see ee ee 


ARTHUR DRAYTOI 


ieee en x 


titioner, 
~ against 


THE PEOPLE OF THE STATDC OF WLW YORK, ORDER TO SHOW CAUSE 
: El Gr WO-GOLD, DISTRICT Nt VORILY AU cue npc NIeC nin 
YOUIS' 3 MEPKOITZ, ATTORIEY GoWiERAL 
pe OF ‘i1 YORK, DLPARTMENT OF 
ROCIO S OF TiL CITY OF ik YORK 
MID SENJANIN “MALCOLM, COMMISSIONCR, 
ARTHUR’ RUBIN, WARDEN OF j.cKERS ISLAND, 


’ 


Upon the verified petition, and the exhibits attached, 
Of ARTHUR DRAYTON, the petitioner, for issuance of a Writ of Habeas 


Corpus, it is 


ORDERED, that che respondents show cause before this 
nt 


Court at the Courthouse thereof, located at 225 Cadman: sae. 4 oo 


Brooklyn, New York, vefore Q Cont retrna, t+ Y y | Sppeie 
of the said Court, at Lf pP.M., on Septemoer 2¥, 1976, Sys 


a Writ of Habeas Corpus should not issue herein as sumaie For: rr 
. a. zz {2 14 
in said petition, and WiIY an order siiould not issue we spnanging 


the petitioner, and \INY tae respondents should not be a sted 


to appear and answer the allecations of this petition; and after 


a full and complet: hearin: 2.2 Court relieve this petitioner 


of the unconstitutional detention and imprisonment; and WHY the 


Court should not grant such other and further and different relief 


as to the Court may scem just and proper under the Circumstances; 


cntanaacceittivae celesllentttie tthns tianlian. stiletto 
eine cama nanacnaccsis cece actly sie: 


n — - LLM LBL A 


and it is further 


ORDERED 


together with copy of 


y Vor 


on the respondents on or b 


0'clock Px. be deemed suf 


ns, i ll ty ASO Gt 


‘eieeee tte ARN Im ARs el, ote an 


— J - 


of this order to Show Cause 


1tion and exhibits attached 


Mi Real oe) 
ore september 17, 1976, at S' 


Client service 


w i eee . 
i isc cneeityprreremniicecasemeereres ee cite er mR ge a nay 


UNITED STATCS DISTRICT COURT 
EASTERN DISTRICT OF WEW YORK 


ARTIUR DRAYTON, 

Petitioner, 

“ against - 

THE PEOPLE OF Tit STATE: OF NuY ORT PETITION 
EUGENGS GOLD, DISTRICY ATTORILY } 
TOUIS J. LEFPRKOWITZ., ST TOR UES 
STATI OF T1Evi YORA OL PRR Dhaai 
CORRECTIONS OF Tiii CITY 4s 
AND BENJAMIN MALCOLM, COPMiIGSIOUNR, 
ARTHUR RUBIN, “WARDEN OF RIKiRS ISLAND, 

Respondents.: 


TO THE UNITED STATUS DISTRICT 
EASTERN DISTRICT OF NEW YORK: 


Petitioner, ARTHUR DRAYTON, alleges: 


I am presently confined to prison under the jurisdic- 
tion of the Pepartment of Corrections of the City of New York, at 
Rikers Island, under Confinement No. 110-76-663 and I am presently 
in Building C74. 

“he said restraint is the result of my conviction of 
assault in the Taiird Degree in the Supreme Court of the State of 
New York, County of Kings, Indictment ijo.8218/1972 which was based 
i 
upon my plea of guilty to assault in the Third Degree, a misdemeanor. 

was sentenced to a term of imprisonment for one year. 

Subsequent to the said sentence, I moved for resen- 

tence upon the ground that I was entitled to Youthful Offender treat- 


ment as a matter of right, whereas the sentencing Court, the Supreme 


Court of the State of New York, Kings County had imposed upon me 


ag 


f 
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dy 
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sentence was in conformance with the Statutory provisions of the 
Criminal Procedyre Law of the State of Now York which provisions 
are being attacked as unconstitutional in this proceeding, 

I was indicted and charged with attempted robbery, 
Second Degree, and assault, Second Degree, committed on August 18th, 
1972. On May 15th, 1973, I apneared at the Supreme Court, Kings 
County, Criminal Term, Part 8, Koota, J, residing, and applied 
for permission to withdraw a previous plea of not guilty to the 
indictment and to plead guilty to assault in the Third Degree, a 
Misdemeanor. Tho Court inquired of : Di i Attorney as to 
whether that plea was acceptanle to the People. The assistant Dis- 
trict Attorney, appearing for the People, stated that the plea of 
assault in the Third Deoree, a SS 4 Misdemeanor, was recommen- 
ded by the People (3) (numerical references are to pages of the 
transcript of the minutes of ita 9, 1973, a copy of which is hereto 
annexed.). The assistant District Attorney then stated "I had the 
Complaining witnesses ***here in court and after discussion with 
both witnesses as to the matter that occurred on August 18, 1972- 
***T have determined that the attempted robbery in the Second Degree 
was not a proper disposition based upon the statement of the witnesses, 
J: is an assault in the Third Degree at the most." The court noted 
ea assault, Third Degree, was a Class A Misdemeanor, (4). The 
court then ascertained that the petitioner vas 17 years old, (5) 
and observed that he was an ‘eligible youth" (7) and coulda receive 


¢ 


Youthful Offender treatment (8). The plea of quilty to the Misdemeanor 


ip a 


ee CIC a na 
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ra ts RoE ROI we 2, “ 
was accepted (12). In answer to a question by the court, ‘or jtioner 
stated that he had no Criminal Record (15). 

On August 27, 1973, vnatitioner appeared for sentence 


before Koota, J. (2) (this numerical reference and subsequent 


merical references wiil refer to the oages of the transcript of the 
sentence minutes of August 97, 1973). The courte pointed out that 
Petitioner had had two juvenile court experiences (7), and denied 


ae 


a 8 | 


Youthful Offender treatment, and sentenced petitioner to incarcer- 
ation for ong year (9). 

Petitioner contends that he has been denied equal 
protection of the law in violation of the Fourteenth Amendment to 
the Constitution of the United States. The statutory scheme by 
virtue of which he was denied Youthful Offender treatment and a 
sentence of six months maximum is clearly unconstitutional. 

CPL 720.20 provided that a youthful offender could be 
relieved “from onus of a criminal record" (subd.1la). In the same 
section it is provided that “where the conviction is had in a 
local criminal court and the eliqible vouth has not prior to com- 
mencement of trial been convicted or found a youthful offender, 
the court must fina he is a youthful offender." (subd.]b). In the 
same section it is further provided that "upon determination that 
an eligible youth is a youthful offender, the court must direct 
that the conviction he deemed vacated an“ replaced by a Youthful 


Offender finding, and the Court must sentence the defendant pursuant 


to Section 720.25." cuba. 3), In Section 720.25, at Subd. (6) (in), 


ere! ce ee ee trees armen enn cemeteries 
there is 4 provision 
cess of six months. 


From the svisions he statut it appears 
that vetitioner would be 
a matter of right, if: 


1. The conv gere had a local 
criminal cour' 


youth; 


and 
3, The petitioner had not, prior to 

commencement of trial, been convicted of 

or found a 

Petitioner was found, by the Court, to be an seligible 
youth (transcript of 
tacts of petitioner with 
(transcript of August 27th 197: nage 7) Tt is well established 
that an adjudication of Juvenile Delinquency is not a conviction. 
R. v. Ploskitt 34 A.D.2a 402. Petitioner has not been found to 
have ever heen a Youthful Offender, id the is no claim of any 
such finding. 


The only condition, therefore, which might justify 


the denial of Youthful Offender treatment to petitioner 1S, thus, 


the first listed condition above, 1.¢c., the reauirement of the con- 
| 
yiction in a "local criminal court”. “"rocal criminal court" is 


defined in CPL, Sec. 10.10(3). A number of categories are there 
listed. Two categories are pertinent. “rocal criminal court" 

means the Nev York City Criminal Court (CPL 10.10 (3(b)); and "Local 
Criminal Court” means "Supreme Court Justice sitting as a “Local 


-~ 4a 


Criminal Court” trl, 10. (3iit) 
treatment to the petitioner, the sentencing court thus held 


he was not “‘sittine as a iocal iminal court’; and since the 


con- 


" 


viction was not had in the New York City Criminal Cou 


rt, according 
to the Statutory provisions, Local criminal Court" condition 
was not met. It is the contention of the petitioner that since it 
appears that such a finding can be made under the CPL statutory 
scheme, the statutory scheme is constitutional because it has de- 
prived him of the equal protection 

The prosecution conteded Page 4 of the minutes of 
May 15, 1976, that e fact attested the complaining witnesses, 
revealed that petitioner should originally have been charged with a 
Misdemeanor rather than Felony. | sun y, other defendants com- 
mitting the very sane violat de he very same circumstances, 
would be charged with Misdemeanors only. Defendants, charged with 
Misdemenaors, would ordinarily he prosecuted in a local criminal court 
(Cf CPL, 10.30). Such defendants, otherwise in the very same circum- 
stances as the petitiorer, weuld be entitled to Youthful Offender 
treatment as a mattcr of right, having met all three conditions. It 


is obvious that the petitioner, duc to the prosecution's sheer error 


in procedure, has been prosecuted in other than a local criminal court 


where he should have been prosecuted, and has thus heen deprived, 


without duc process, of his right of Youthful Offender treatment. He 


has thus heen denied cqual protection of the law. The result would 


contenant ceenebeeseapiperercenrenmnnne ieee eee oe 


be the same even if 


prosecution had been 


4S a@ matter of ch 


OLCce 


Court, the petitione 


of the law, becuaus 


having committed 


a local criminal 


ful Offende: 


crime, would 


and situation. 


ment for the vi 


stances, by pers 


tection of the 


States Consttut 


the administrat 


for the identical 


{from that to which ire 


i, TRE 1th Amendment 


Supp. 


provides that no st mary 


diction the cqual protect 


| ion 


punighment for violat 


t 


different from the punishim 


to other counties of the 


136 &.E. 709, 


A st 


atutory 


Offenders was held to he 


Sul 
Lo 


¥ 
deny 


scheme 
¥ 


| 


the 


Or 


nemneienia a <a ee cisternae 
the 


supreme Oourt 


the } al Criminal. 


O¢ 


he equal protection 


ical circumstances, 


becn prosecuted in 


entitled to Youth- 


the identical 


circumstances 


ent degrees of punish- 


Amendment of the lnited 


ires in 


that, 
subjer 


greater or different 


jcc vs. Meyers 


Uni ates Constitution 


person within its juris- 


itute imposing 


five counties, 


ation, applicable 


i 
, 


in State vs. Fowler, 


regarding treatment of Youthful 


unconstitutional, as a denial of equal 


protection, 


arrosted in a « +, While, if arrested 


outside the Citys would | treated as juveniles 
P ’ 


Long vs. Robinson 31¢ . Supp. 22, Ann, im. 452 F. 2d 977, affd. 


436 F. 2d 1116. 


the prosecution may not 


have intentionally stec | pros 1 yn of 


petitioner away from 
' 


the New York City ad the right to 


youthful offend: was not 


afforded that 1 identical crime, 


under identical that right 


automatically 


eniles be treated 


alike, just tret*ed alike. 


To allow the Stat fZardiess of the motives of its officers, to 


deprive (an accus¢ accorded to other 


juveniles 1 rights as required 


under the duc Occess clause o ; itl nendmen { the Constitution. 


\. 


Regardless of e well-intentioned 1] tae judicial 


officers involved clicve that due 


process must, under all c ance pass the requirement 


that all persons, accorded equal 


treatment." » 1hé7, mod. 0.8, 


4720 F id 622. 


respect to the 


punishment to be f ime must operate equally on 


we oc 


‘ a 
a on ae eens: imac tlle ce SN OE NN ONE on eeepc Sua inils 
Overy citizen or wha it te A ’ i tut is void 


“as a denial of th: prescribes 


different punishments or punishment for the 


Same acts committed unde ances by persons 


Situation.” ‘Oi, | Geveaos Nages $29-§3 Sec.564, 


evolve a statutory 


scheme which 1ishment 


administered. made, 


they must be purpose which is 


apparent anc 


ll persons 
be dealt wit?! stinction 
nade have ssification 
is mace. Walters v. Cit ae ‘ i"? Use. 25) ro7." Baxstrom 


licrold, 


3853, the New York Court of 
Appeals followed t! leg ) - the Supreme Court of the U. 
Baxstrom v. licrold Ba US. 7, supr and paraphrased the Baxstrom 
Opinion to dispose This Court might well 


Similarly paraphras¢ maxstrom opinion hy holding that the New 


York Legislature, having act rded to yout thful offenders the right 


CO Special treatment under Crh 720.2 and a prohibition of "a 
definite sentenc: n] conment with a term in excess of six 


| 
MONTHS” under Cri. 720.25. 01 CLi}, ~ may not consistent with the 


Equal Protection Clause of the Fourteenth Amendment, arbitrarily 


withhold" such right and prohibition by limiting such right and 


prohibition to offenders convicted""in a local 


criminal court’ 


"3S 1 * 


}4a inn c wud * é ees 
5 ae age LL MLL ELM! CN iy etl ee 


_ tae * 


under CPI rohibition 


from > petitione: the Supreme 


Court rather then is 


The constitut provisions * * (14th Amendment 
to the U.S. Consttu rhe New York 
Constitution) cxtend 1] protection to al ersons * and 


hibit any 
individual 
Corrigan, 


It has been held, and rightly so lat a not objectionable 


On its face effect 


and opera Babylon, 2 
6 oC ficial. 


high 01 lInited States 


V. Raines, 362 U.S. 17 iO Ss. Ct, Si 4 i. Ed. 2d $26 # * *% 


(a) classificaticn istinguishes 


between users aS against all others. 


Supreme Court rulings on } ssue are tained in Truax 


Corrigan 


on 


sification must 


reasonable and this Ssiltication;: * always rest upon 


some 
difference which he relation to the act in 


res ect to which the s: ® S proposed, and can never be 


made arbitrarily 


constitutionai provisions and roperty 
| 


should be liberally construed. construction 


"a as - to fh 


oo Bee 4" 


deprives them ol! 


tion of the right 
It is the duty 


of the citizens and against ichments thereon. 


‘eR at Arbitrary selcct nm Can never be ji ed 


"classification' , Therefor ve l protec ] 


the laws 


denied when al] ed alike 


under like circ riviierge con- 


ferred and Jiabiliti 


2d 61. 


ty of treat- 


ment. It only requir and not 


feigned difference: levance to 


the purpose for whic and that the 


different treatment be n sf vir ©, rel; v ) ic difference 


In classification, *. Dominion Hotel, 


anc, v. Arizona. Pacific Te: 


Grosjean, 301 U. 


Statutory distinctions, 


but the power and the distinctions 


must have some Clinical Hosp. v. 


| ‘ 
Kramer, mod. 26 A.D. 


46 G25, fole®s £0 747, OFT di y Ray 93a, 261 N.Y.S. 26 o59., 


228 N.E ed « North fr, Roard 


Union Free School Dist. 


scnse that 
New York { 
defendant 


the merc 


involv ed 
justicc. 
unreasonabic 


out justice v 


ditference 


treatiner rence in 


courts, 18 uiscrimination 


condemned in rein cited. 


providing for the 


right to youthfu if fonda) reat t was to aid in the rehabilitation 


of young persons for the irst time convicted of a crime. The pro- 


vision for different treatment in different courts cannot possibly 


bear any relationship t< his w iv al. objective. The statu- 
scheme is therefore, uncanst 


Suprome Court of the 5 28 has recontly 


"The Daual ! 2ction Clause of (the 14th) Amendment 
does ... deny ¢ rate 1 wis 0 “7islate that different treat- 


ment he accorded to persons }{ by a statute ‘into different 


oe 


* in % * 
~ a or 7 ee IE 8 sR a: A NR ie gs 8 eigen NC CR aaa mS 


erence havir 
anc 6ub 
all perso: 


ster Guano 


naa ae 
Re ed, Ata 


shed are per- 
race or color. 


949. 


the provisions 


of the Fourteenth will be afforded 


equal protection 
hand on those who have 
made aS invidious 
articular race or nationa- 


lity for op; Hopkins (118 U.S. 356), 


supra; Gains - Oklahoma, 16 


idopting the statutory 


and without 


* 


a a a a ee ne tt eee 


the State « 
been 


68ix months 


Sentence ag 
tne statutory sc) virtue of whicn he has been denied youthful 
, . dell + 4 444 i 4. “Ze, oe 
offender treatm: as a ma f Lait 7 ‘ return 
‘ j Asad no Otu - 
able efor t} Cr orf ’ m 4 | 
, shi ices y sh ‘ : Lon 6 motion by 
order entered Decamh 1973 was made to the 
’ . ' , : re , wt AD 
Appellat« 


order denying 


1975, unanimously , irmed the judama: an de the criminal 
term. Petitioner move: CaArcuMmen' nu reconsideration before 
the Appellate Divi: n, Second Pepi mor ‘his motion was denied 
by order dated May 30, 1975 tition ay -Or leave to appeal 
to the Court Appeal ot i Or icave to anpeal to the 


Court of Appeals he St f low York was i oy certificate 


r ale ' * fi “7 " r P " ry f ‘ P i» o 7 ’ hil ws , 
dated, June . eee ri, it Of Appa: of » State f New York 


affirmed on Ma Lo 7% Pat LONE Ova in the Court of Appeals 
in the State ul motion for rearqument 
was denied b lew Y » Cou P| S by order entered 


July D« t noy ' hus @ Sted all State remedies, 


8 ip 


a rd he ti Sb * caper mI ne REE ET IRE ET RT I FH a se YS 


Petitioner respectfully submits that for 


the purpose of the con- 
this Court, the State remedies should be cansidered 


exhausted without Supreme @ourt of the 


United States for i Fay Vv 64a; B72 US. 39h). 


i 


this Court has been made 


for the Writ of Habeas Corpus alleqed herein. 


%, petitioner prays that a Writ of ilabeas 


Corpus be directed to the respondents netitioner's behalf so 


that the petitioner may he hrought 


re this Court; that respon; 


dents be requested to anpear and answer llegations of this 


petition; that /arter tus ng, this Court relieve 


this) petitioner of the unconstituti Aatention and imprisonment; 


that the Court grant such other and further and different 
relief as to the Court may seem just and nroper under the circum- 


stances. 


Oy /\ cee 

j if , la 
ie 2 fT AO AION 
iUR DRAYTON ji 


\J 
STATE OF NEW YORK 
COUNTY OF KIHGS 


sworn, deposes and says: 


Devonent is the petitioner in the within action? ae- 
ponent nas read the foracoing setition and knows the contents there- 
of: that the same is true to petitioner's own knowledge, except 
As to the matters therein stated to he alleqed on information and 
Belief, and ac tO) those Maluers, petitioner believes it_to be true. 

Feta." 


Sworn to before me this 


) ». \ r 
Fone } CM TOWEL | 
AGth day of Centeanmser (Lavoe | os Ng ee Dida! and 


et en 


SISA SRA nen 
ARTHUR DRAYTON 


NOTICE OF ENTRY 


Sir:- Please take notice that the within is @ (certijied) 
true coRy ots 
duly erkered in the office of the clerk of the within 
named court on 19 
‘ 
ated, 4 


Yours, etc., 


SINGER & BLOCK 


Office end Post 


26 Court Street 
Borough of Brooklyn Brooklyn, N. Y. 11242 
To 


Attorney(s) fcr 
‘ 
—— Ct cr SETTLEMENT 


Suzy aicase take notice that an orcer 


sis a rue copy will be presented 


«SINGER & BLOCK 


Attorntys for | 7 


. e = 
Z Office and Post Office Address 
oa 26 Court Street _ 

* Brooklyn, N. ¥. 11242 


Borough of Ereck!yn 


Attorney(s) for 


Year 19 


D STATES DISTRICT COURT 
SRN DISTRICT OF_NEW YORK 


ARTHUR DRAYTON, 


Petitioner, 


HOW CAUSE 


SINGER & BLOCK 


Anerntys for Petitioner 
Office end Post Office Adcress, Telephone 
26 Court Street 
Brooklyn, N. ¥- 11242 


858-4140 
§22-1919 


Borough of Brooklyn 


To 


- « Attorney(s) for 


“Service of a copy of the within ~ ter 
is hereby admurted. 


ra * 
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m- + 4 ?- 
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rPywutTt me ? j ey [’ ’ ,pDp VT CVI 7 
EXHIBITS 1] J] Ri EF APPLICATION. I? 


N 
MTT Te PEOPLI 
thats 


ma bbauw aha 


WR COPY 


fi i 


SUR ALTIOD 


THE SUPREME cr 


COUNTY OF KINGS 


THE PEOPLE 


ARTHUR DRAY’ 


BOFORE: 


WON, 


APPEARANCIS: 


BLOSSOM 


Assis 


For 


'T 
(ANGLIN 
nktorne 


SOY" YT]! 


Attorn: 


PERILLO, CSR 
I 


ATER 


OFFICIAL COURT REPO 


are you Arthur 


today. 


yesterday 


you make 
/ 


OC quilt: 


of defendant 


7Tee was not 


statement 


gmt: ng i 


f 


<i a = 
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told her to stay back because they were fighting. 


i held the girl 


back? 


DUFEUDANT :VASHINGTON: Yes 


I« 


TH) COUT s ALO riche, 


NISS HELLMR: That plea is 


recommended, 


THE COURT: THe, pled on Doth 
Will be accepted. 
Take tne plea, please. 


THs What 1s your name? 


THE DEPENDANT ‘ORAY TOW: Arthur Drayton. 
CLERK: Arthur Drayton is 

Mr. Nathan Schwartz who stands beside you your 
attorney? 

DEFENDANT DRAYTON: Yes. 
THE) CLERK: Arthur Drayton do you 
now withdraw your plea of not quilty heretofore 
entered to Indictment Number 8218 of 1972, and do you 
now ploud aurity ta the offense’ of assault in the 
third deaqree a Class A misdemeanor to cover 


that indictment? 


DEFUNHAIT DRAYTON: Yes 


63%, | 


an ee 


Lo 


THE CLERK: What is your name? 
DEFENDANT WASHINGTON: Kenneth Washington. 
TIE CLERK: is Mr. Seymour Tabacoff 
wno stands beside you your attorney? 
DEFENDANT WASHINGTON: Yos. 
THE CLERK: Kenneth Washinaton, 
do you now withdraw your plea of not guilty 
heretofore ent2red to Indictment 'lumber 8218/1972 
and do you plead guilty to the offense of 
assault in the third deqree a Class A 


misdemeanor to cover that indictment? 


DEFENDANT WASHINGTON: Yes 


THE CLERK: Bail continued on 
both, your Honor. 

THE COURT: lave: you taken the 
plea from Dravton? 


THE CLORK: Yeu, trom both. 


COURT: jall iS continued. 
Mrs. Washington, does Kenneth live at home 
with you? 
MRS. WASHLUGTON: Yes, sir. 


THE COURT’ Do you have other 


children? 


= 6 


MRS. WASHINGTON: ‘ j one other 


THE COURT: 5 husband living? 
MRS. WASHINGTON: 

aHE COURT: Does he work? 

MRS. WASHINGTON: YES. 


TIE COU : Whe sort of work 


MRS. WASHINGTON: Ic works at Welbilt 


Corporation. 

THE COURT: ile supports the family? 

ARG. SAGIIUGTON: Tuo, SIA. 

THE COURT: And “irs. Drayton, does 
Arthur live at home with you? 

MRS. DRAYTON: Yes, gir. 

THUS COURT: Do you have other 
children? 

Migs. DRAYTON: ilu, he is the only 
child. 

THE COURT: Oniy child. i6¢ Mr. 
Drayton at home? 

MPS. DRAYTON: Yes. 


THE court: Wiat does he do? 


nF 


MRS. DRAY TOI: He works in the 
Office in the maintenance department. 


THE COURT: All riaht, we wili 


have to get a Proivation Report, Mrs. 


Drayton 
and Mrs. ‘lashington, and that will auide me 


aS tO what I will de. 


hennetn, do you have any 


prior criminal 


record? 


DEFENDANT WASHINGTON: NG, Sif. 


THE COURT: Do you, Arthur? 
DEFRIIDANWT DRAYTON: WO, 


“AR. TABACOFP: Tf your Wlonor please 


he has no criminal record. Ne has a family court 


I told you about yesterday and he has a theft 


of service in the Criminal Court in Brooklyn. 


rE nave the number becaus’ you had asked 


for it yesterday. 


MISS IMSLLER: Tf counsel gives me 


the docket. number, the theft of service being 


from a “lent York City Transit Authority here 


in Brooklyn, I would cover that theft of service. 


THE COURT: Do you understand that, 


lic. Tahacot£? 


MR. TABACOFF: 
Aaeegae Of 1078. 

MISS HELLER: Thank you, 

THE COURT: Kenneth, what did 
you try to get into a subway without paying 
the token? 

DEFENDANT VIASHINGTON: Yes, that's 
what they said. 

TH COURT: That's what they 
Say happened? 

DEPCUDANT WASHINGTON: 

TAS COURT: -- Jump over the 
turnstil 

DEP ADA IT went through 
with somebody 

THE COURD: You went through with 
somebody clse? 


DEFENDANT WASHINGTON: Yes, that's right. 


THE COURT: That's a very serious 


case. It isn't to be excused, of course, but 


this is 9 nice case for the wupcome Court, of 
course i sm't pending in the Court. This 


hyn to take care 


of the other case also. 


MPS. WASHINGTON: Yer 


a» 


THE COURT: So that case will be 


over when we dispose of this case too. 


Mhat 16 the Family Court situation, what 


is that about? 
TASACOFT: lt's over. 

THI COURT: That's finished. 

ran. TATNACOFF: 


5, that was about 


three 


mn 1 


Tnat's personal need 
Lem ¢ 
ACOFF: Juvenile delinguent. 
THE COURT: Jot based on any act 
involved here? 
MR. TADACOFF: NO. 


COURT: That's finished. 


TABACOFF: Yer, 


COUNT: All we have pending is 


LLRs “May I have the date 
wnen that's pendina in Criminal Court. 


MR, TASACOPR s ium: Lata. IT understand, 


that may be dismissed at 


THE COURT: - Will cover 


any @Cvcont. 


know what part? 
f 
TAB.ACOFF: 
THE COUNT: i Lc the Judqeu 
in Part 3 vwhen the ; comes mn, as to what 


has happened here if it becom. ; necessary 


Mr. Tabacoff. Ltt (15%183C0 anyhow, but 


Sf it ten't 7 nm voinde taxe that into 


consideration. 
chiwartz, to say something? 
CHYARTZ: ] 2 Just been 
advised by fir, Drayton that iv % in the 
Family Court also for quidanc: tT understand 
that finished and complete. 
ROUT: \] mit. 
CIMIANTZ: id no longer pending, 
COURT: Jaley for sentence? 
MISS NUULER: IT think you need 
five weeks according to “tr. Landers now. 
THE COURT: THis 28 May 15, June 


for santr 


“23 < 


19 


COURT: Jow, Arthur you go to 
school, ‘don't you? 
DEPLHDANT DRAYTON: Yes. 
\nd you don't go 
do you? 
WASHINGTON: Yes. 
THE COURT: Now counsel, I don't 
want to take these boys away from 
19th is a day in which they are goin > be 
school then one of you will come in here or 
send a representative down and say that the 
boys are attending school, then 1 wi cry to 
put it ovey rr some day when they can conveniently 
make it, lL don't want Pak tnem away from 
school, or tney are here and you're here 
promptly at ten o'clock I wil) take their case 
up first. 
MR. TABACOFF: Fine, 
THE COURT: 0 that there wil] be 
waitina areund. i continued 


(Padiar-ce 


SUPREM Count 


(Sentence) 
COW ITY 


THE PEOPLE OF oW YORK, 
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mminst 
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1G GZi6 of "72, 


Arthur Drayton and Kenneth Washington. Kenneth 


Washington previously sentenced this morning. 


Arthur Drayton, will you ify yourself 


cord, pieasc? 
i] Singer --- 
Arthur Drayton? 
DRAYTON: 


COURT: Singer 


right, arraian the 


S your name? 
DPAYTON: 


Drayton. 


THE COURT: who stands 


beside you your attorney? 
DEFT. DRAYTON: 


counsel or the defend- 
speak on be f of the defendant? 
would like to speak 
in his }:! i. 7 ( } aseu, the defend- 
ant's rw! works for 


the Manuf ond her husband 


Ala eoadadres: ose LT eee 
sentance ’ 


works for the Pont Cfficec, T'm sure the Pro- 
’ 


bation report reflects a very, very fine family, 

One of the reasons why I'm somewhat embar~ 
raised in this case this morning, today, is that 
when this case first appearred on «he trial 
calendar of this Court, Lt appeared hefore 
Juvce Donnelly. And at that particular time, 

I told Judge Donnellvin all candor that my 
client was guilty and wished to make a clean 
breast of the thine, 

The co-defendant who had anotaer case vend- 
ing, ond had a previaue criminal rocord, re- 
fused the -- refused to plead, he insisted upon 
@ misdemeanor, and Judgo Donnelly even promised 
us Probation, and f insisted that we take that 
plea, and told tho co-defendant thut if he 
didn't go nlonaa with that Plea, he weuld tes- 
tify aqainst tha co-defendant, and tell the truth 
46 tO What occurred, 

The Months passed, and there was a chance 
Of terms and finally, it -- appeared one dav, 
ana the co-defendant'ns attorney told me that 
there was no problem, because the District At- 


torney would now offer a misdemeanor. 


66 


) 


Ka ss Senet ated ames 6 4 lh Rage ct Mg 


ONTONnC 


Wu approachnd the 


4 po) 


hanch. Itold Your Honor 


tac vackaround, that the hov had rade a clean 


Areast trom the verv "treat *etart, that he hed 


Made 4 wistake, that an hel offerred to plead 


cuilty. 


la fact, he was even promised’ Probation 


by Judve Donnelly. Hv's oulv 17 veara of acy, 
I've spoken to the mother at qreat Jength, and 


a5 ivur Honer nroboahlv knows, the bov was 


&dorolud whan he was t« rtcen months eld hv 


ne 
ed 


* 


nother. 


They are trving to do the bes* they could 


With hin, 9 wrivata schools, 


unu very ~- and I know that in the hack of vour 


mind must be the question of jail, because I 


| 
| 
| 
| 


nneW tig co-(Ulemiant receiver’ a jeil sentenea. 


st 


Your Honor remanded) him this muning 


a wien I was 
* 


enyagad in anether Court. 


I think the fact - thie how from the 


veiv inception never triecé to elude the Court, 
Wwonted to maka a ciean braast, was willinda to 
testify aqainst the co-defendant, and, had 


been Of iurzed Probation, as a matter of fact, 


I wes under the impression when I had told 


67 


“~ wm ee . . * * b 
had TOE A OS Te ah hen cctereem ens mets ttre cater etre utr Crane te CNT a eis 


2G 


Sontunce 


Your jloner concerning the promise that was 


made 
by ‘Judqe Donnelly, you heard how candi4, how 
open he was to testify against the co-defendant, 
I thoueht that Your Honor would ao along with 


it, ‘ut T coad the minutes thin mornina, when the 


was taken, and there Your Honor said what 
ne family unit, you made no indication of 


* 


romis3e, And % searched my menory, but T 


wo just smoke of it. 

liowever, he's only 17 years of ace, he 
has 3,000 parents, and I know that if he had some 
tyre of supervision, that might do oe lot more ann’, 
respectfully spoaking, respectfully, Your fNonor, 
than juct committing him, 

Tf you gave him the full year, he'd ho 
out in eicht months, and then he'd be totallv 
under == ungperviged, 

Mow, the narants are willing to work 
with him, Your Honor. They sent hir to private 
school, Catholic schools, they. sent him to Dele- 
hanty School, and, I undegsotand that his mother 
tolle me that he is especially alifted child, 


He has a very, verv high I.Q. Pertiaps it's 


something that we can still do for him, if Your 
68 


1s Way. 


* 


et th thet ene npg Soe WC ae 


nN ronecer 
Honor were SO See fit te @llcw hir to be Put on 
Probation, Strict rrobation, Supervised, and Coe 
back into the mainstream of AOclcty, 
THE CourrT, You want ¢e sey anythine, 
ean? DO you want to fay anythiine? 


. 


DRAYTON + No 


“HE COUP®, Mrs, Dravton, do you Want 
tc say anythine? You mav say something, if 
YOu wish, Mrr. Drayton, 

TUE CLERK: This is the defendants 

‘ 
mother, Por the record, would you identity 
yoursels, Please, madam? 

MRS. DRAYTON: Ny mame io Anna Drayton, 
I'm the mothor of Arthur, 

THE count, Yeo, Mrs, Drayton, what 
JO you wish toe any? 

MRS. DRAYTON: I gueso I think I'm 
90 grateful for the Prohation, T helleve tt 
would holp him that if he's under atrict Pro- 
hattion, nv huahand and | both were eoing alona 
a hundred par cent with it, I think it would 
he nore of a leoson to him than prison, 

I think Prohation would he coo) for him, 


T would be aratefu), 
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sentence 


THE COURT: Mrs. Drayton, my sympathies 
go out entirely to you, not to your son - to 
you and your husband. The Probation report 
shows that you are high-minded, responsible 
citizens of our community. We are grateful 
we have such people as you and your husband 
living in our community. 
MPS. DRAYTON: Taank ‘you, 
THE COURT: It's always the parents 
that have to suffer when children GEC into 


trouble. Tf liave a responsibility, Mrs. Dray- 


ton, i have a responsibility to the community. 


ow, when your son was 17 Vears old, 
he appearred in Juvenile Court. do, when 
he was under 16, for the theft. of soda which 
resulted in Probation, but Probation didn't 
work out. They had to release him from Pro- 
bation. 

lle earlier had been brought to Court 
for demanding someone else's money from a 15 
year old hoy. And, they indicate that your 
son has failed to measure up to your standards, 
the standards that you've sect of decent, law- 


abiding cit isccie. 


t 


Sentence 8 


He presently attends hiy.1 school in the 


twelfth grade where his marks Nave shown a 


deterioration, as he's begun acting out. 


Truancy, 


neglecting his studies. lle's hela 


only one summer job. Under Pressure from his 


group, the fellows he's been hanging around 


with, he's beaun to experiment with heroin, 


initially snortina, progresses to mainlining. 


Claims to have terminated the use 


MRS. DRAYTO!: Your Honor, may I 


Say something? 


THE COURT; yes. 


ARS. DRAYTO!: x 


CS, IT will admit that, 


but I must say that there's no indication of 
any drugs, or anythina now, 


grateful, Lecause we believe that he has done 


and we feel very 


this on his own, And I think if he can do that, 


that he is able to do anything that he wants 


to do, and I'm sure that as to drugs, that, he 


did -- he experimented with, as they say. 


THLE COURT: That's -= there's no indi- 


cation that he is a drug addict. 


MRS. DRAYTON: 


Just experimented. 


THE COURT: le broke the habit. 


MRS. DRAYTON: Yc Sir. And he 


wanted to do it, we were so arateful, and I'm 


that, that he will, I believe 


that he 


TUE COURT: is Drayton, ££ have 


responsibility Lo the conmunite. I Rave to 


protect the community. nly thing that's 
going t Clp this young man is a jail term. 


he sentence of the Court is that the 


defendant is - first, Youthful Offender treat- 


ment is denied t the defendant. The defendant 


is sentenced to the New York City Department of 


Corrections for a period of one year. Defend- 


ant is remanded Advise the defendant of 


his right 


Mr. Drayton, please 


hear your notice. You are advised that you have 


the rivght to appeal from the .entence just 


imposed upen you by filind a notice of appeal 


with the Cler! of this Court in duplicate within 
similar notice 
don the District Attorney of 
Kings Count « 


If you cannot afford te retain counsel 


* 


? 
—2 ' 


10 


for this purpose, you may apply to the Appel - 


late Division of the Second Department and re- 
quest that counsel be assigned to you for the 
purpose of prosecuting your appeal. 

‘ndant is remanded. 


oy men vw 


(Our ilonor pleases 


I. 


mri 
) 


: "rs, Drayton, do you 
want to srcalh your son fer a moment or two before 
they take him away? JOU \ t to speak to 


him here? 


MR. these proceedings 


are termin Probation report 


must i ( li tract theres 


Mother charge 
that has ‘ust developed and returnable Septen- 
per 7. Can impose upon Your Honor to also 


take that nto consideration? 


that charae, 


a cCnarge of 


‘coment, just a 


moment. 


it’s burglary, 


petit larceny and criminal pesecnsion. However, 


the facts indicated 


carton of ravioli, 


A truck. As 


it was transrortina 


IT understand 
they con't make out 
going to withdraw 
Your Honor 


nave 
ay 


hin a 
of the compla 

If Your 
sideration 


report that back and 


I have a cony 


Honor wishes to 
COURT: 
”~ 


were 
IGER: 


o 
COUNT: 


complaint, a 


which 


Defendant 
ravioli, 


defendant 


that 


and tnat the -- 


tue 


terminate 


of 


observed cari tee 8 


Ne was carrying a 


this carton 


‘uminag whoever 


quantity of ravioli, 


at 


that box. 
‘ortents feel 


as they were 


that 


year, and { have a copy 


into con- 
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I may 


that matter. 


tne complaint of Your 


surely. 


its on the assumption 


copy of which Mr. Singer 


indicated that the defend- 


Griver of { ruck. 


carrying a 


curton of 


Cirae. by 


the 


ofore 


If those are the facts of the case, the 


Court will take that into consideration. And 


while I have no jurisdiction over the complaint 


pending i ue Criminal Court, you may tell the 


judge in the Criminal Court, tnat I have taken 
that into consideration in imposina this 


sentence, 


Thank you very much. 


But of course, when I 


Say that, it's not intended to bind the judge 


in the Criminal Court in the 


Slightest. 


{ understand that, Your 


COURT: Ai2) Tighe, 
SINGER: Thank you. 
l certify that tl 


Loreqoing is a true 


and accurate transcript of the minutes. 


/S/ NAROLD BROWN 


Harold brown 
Official Court Reporter 


UILYLD STATES NIGTRICY COU 
EM VISTHICY OF A You 


ARTHUR DRAY'TOd 
Petitioner 
-againste AFP YiDAWVI ®? 
<Saustienmnsniemnniuateitonaetneentsttanasteignss 


TH PEOPLE OF Till} GvATL OF WE YORK, Index ilunber 
LUCIE GILL, et al. YS ¢ 3733 


Respondents 


STATE UF iw Yoru 
COUMTY OF KIWGG 

PRANKLIi L, CARROLL, III, being duly sworn, deposes 
and says: 

That he is an Assistant District attorney in the 
Coutty of Kings. This affidavit is Submitted, along with an 
accompanying Memorandum of Law, as the response of the Kings County 
bistrict attorney, who is named as a party in this application for| 
4 writ of habeas corpus, Un personal knowledge, and on informa-| 
tion and belief, based on a Study of the records and files of the 


District Attorney's Office in this matter, the facts in this case 


are: 
STATLIUNNT OF FACTS | 
Arthur Drayton and another, who is not P party to nih 
action, were accused by Kinys Caunty Indictment Number 6218 of | 
1972 of: Attempted Robbery in the Second Degree (two counts), and 
Assault in the Second Degree. All the charyes arose out of an 
incident which occurred on August 18, 1972. All counts charged 
were class 1) felonies, punishable by a term of irprisonient not to 
exceed seven years. Penal Law §§110.00, 160.19, 119.05 {3}, 120.05) 


70.00 [2] [da]. 


On Hay 15, 1973, Drayton entered a plea of quilty to 


of the indictment (63c).* In Support of her recommendation that 


{ 
Assault in the third Degree, a class A misdemeanor, in sekshtanedad 

| 

| 

m 


*The numbers in parenthese vefer to the black numerals on the botto 
of the record subiitted by the Petitioner to this court, ' 


the plea be accepted, tie Anuistant bintrict Attorney opined Chat 
after interviewing the complaining witnesses, she had determined 

j 
Attempted Robbery in the Second Degree to be an improper "“disposi- | 
tion” of the case (63d). Further, she characterized the incident 
as " ... an assault in the Yhird degree at the most.” (63d). 

At no time during the taking of the plea, did the 

defense counsel request to withdraw the guilty plea, in light of the 


j 


remark passed by the Assistant District Attorney, and seek to have | 
the charges in the indictment reduced. Nor did the assistant 
District Attorney make any such motion. iior did the court reduce 
the charges in the indictment on its own motion <- distinct, that 
is, from accepting tine pica of guilty to dispose of the indictment | 
(63d, 63a << 63u). 

The court explained to Drayton that as a result of 


iis plea he might receive a sentence of one year in prison, though 


lesscr punishment as a youthful offender was a possibility. The 


court further explained that it would make no promise concerning 


the sentence to be given because it had not yet studied the pro- 


| 
| 
| 
| 
{ 
' 


bation report (63h). Then brayton acknowledyed assaulting a person 


named Wilfredo Fisher on August 18, 1972 (63k). 


At sentencing, on August 27, 1973 (64), following the: 
reyuests by the defendant's mother and his attorney that Drayton 
be given probation (65-70), the court observed that this incident 
was far from Drayton's first brush with tie law (70). brayton had| 
twice appeared in Juvenile Court; the first, for demanding moncy 
from a fifteen year old boy; the second, for stealing soda (70). 
This second charge led to Drayton's being placed on probation (70)} 
In high school, Drayton was a truant; he had neglected his studies| 
and his grades had deteriorated (71). While associating with an 


unsavory yroup, Drayton had begun experimenting with heroin (71). 


i 
' 


In stages, he had progressed to mainlining the drug, thouglr be 


appeared no longer to be using it at the time he was sentenced in 


this case (71). Further, tle court noted that Drayton had prof- 


itted little from the fine .xample his parents had set for him 
(70-71). 


fn ligut of the petitioner's Lbachqround and personal 


nistory, the court denied Drayton youthful offender treatment, and | 
| 
sentcneed iim to one year in prison (72). 


Drayton did not appeal tis sentence or his conviction} 


but in vetober of 1973, he brought a motion to set aside his | 


sentence on the yround that the statute under which he vas sent- 
enced violated the equal protection clause of the rourteenth Amend+ 
ment. This motion was denied by.the sentencing Judge in a decision 
dated Wovember 27, 1973. ‘the Appellate vivision permitted brayton 


to appeal the denial that motion. Later, it granted iim per- 


: ‘ | 
mission to file late appeal from his conviction, and ine did so-! 


| 


The Appellate Division, Second Department on April 
23, 1975, unanimously affirmed the lower court's two orders, four 
justices concurriny in a memorandum Opinion, and one justice con- 
curring syecially. 47 A.D. 2u 952 (2d vept. 1975). 

Wext, the derendant ioved for reargunent and recon- 


sideration of the appellate court's decision. ‘vhat motion was 


Genied in an order dated liay 30, 1975. 


The Court of Appeals aifirmed the Appellate Division's 


decision. 39 W.¥. 2d 5890 (1976). Petitioner next moved for 


argument in the Court of Appeals; the motion was denied July 
1976. wow, petitioner brings this application for a writ of 


corpus. 


Sworn to before we this ; / 
“42 day of September, 1976 : ee ea: 
CARPOLL 


] 


\ wae? ““y 


MAM Be Cte 
Notary Pudhe, Str of ‘ew York 
Neo 30 450228) Quai w Masieu Ceunty 
Commsnen Lapves March 30 wR 
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Opposition to Petitioner Arthur Drayton's 


,On' Ss 


naveas 


enumerate 


arte EL Al avee rrey 4 ' “ah ha Lk ek hk Mw 
Wiak 3 16 pHEM i UNDER WHICH DRAYTON WAS SE? NTE aint 
. TTX * . ya TT » . ope AENDMENT OC Rw 
CONFO! LY YOURTELNTY AMENDMENTS (Vit RENENT BECAUGE 
CLASULE eth cht 
JACQ © oF) KhwoUlAL suit . 
enrol 


mo em hm 


New York law requires® youthful offender treatment for 


eligible youth, not prev isly convicted of a crime or adjudicated 


a youthful convicted in a local criminal court. 


CPL Section 931, Section 1 


treatment Section 


1 + | 


Lmprisontient in excess of 


six months. 


*lluch of She itrolled the sentencing of youthful offenders 
at the time of Drayton's crime, August Rpt: 1972, has since been 
amended or superseded. Often the modi ied legislation carries 

the same section number within the re pga Procedure Law ( hereafter: 
CPL). Where such is the case, the citation to the statute by section 
in the CPL is accorpanied by the relevant citation to the session 
laws. Where the statute which coverned Drayton's case is still 

in force the only citation riven is by section in the CPL. In 

cifher event the law controlling youthful offender adjudications 

at the tine of Drayton's crime continues to govern his case, since 

the subsequent leccislative chances in this area have been prospective 
only in their spit catiens consequently, statutes of both sorts 


will be discussed in this memorandum in the present tense. 


nee en ge 


lack 


tne 


convicts 

offende 

381, Sec 

youths, 

in the 

offender 

sentences of impris nont c 
le 

New 


| 
Law 


in York 
Section 
provide that yout 
definite 
70.05 Cl), or indefinite 


of three or 


years 


©. 1050, end 75.20 (4), L. 


annot 


offencers 
prison sentence of 
reformatory 
under Penal Law Section 


1965, c. 1030. 


frouthful 
would 


iisdemeanor. 


chiefly involve: eligible 


and eligible youths, accused 


past either 


or adjudicated a youthful 


fender treatment, are to be sentenced 


the criminal act for which the youthful 


th the proviso that indeterminate 


be imposed. CPL Sections 720.25 (a), 


(Since felonies, generally, are punishable 


of 


indeterminate ser 


of the statutory scheme 


convicted of a felony receive a 


one year or less under Penal Law Section 


sentences with maximum limits 


75«¢ 10 (1), Tc 1965, 


See R. Denzer, “Practice 


Commentary, “to CPL Ecction 720.25 L. 1971, c. 981, Section 1, 


McKinney's 


pps. 


require 


Section ] 


conviction, 


to a 


‘ction 


nation they may receive in 


956i, Section 


the requir 


enenct?: 


+ 


a, Cab, 


On 
defined 


for whom 


left to the 


When they are whi 


authorized as incarceration whi 


iw 


jury trial. iw 


BA L¢ 


lone, standinr 


avoid t) 


Ww i 
non-criminal 
Lerislative Annun 


This, at any rate, is a brief sketch 


under which Drayton was sentenced. ‘The 


it was this: 


Arthur Drayton was accused by 


of two counts of Attempted Robbery in the 


count of Assault in the Second Degree, all 


felonies. Penal Law Sections 110.05 (3), 


Ay 


ments 


policy of 


1 the necessity 


way 


Second Depree, 


notated, Book l1A, 


of CPL Section 


, ond for whom vouthfu 


are entitled 


a) 
nov 


Rather they are tried 


The 


Maxi um 


* 


scene 


6ix months. CPL Section 


l. 


Whether a youth meets 


(bo), L 19/1, ¢c. 981, Section 


triai. 


Eection 1, 


conviction is a decision 


such constraint. 


ch the legislature has 


ch may exceed six months 


in 
LT 


v. New York, 499 


New York's to 


of jury trials for 


New York State 

See CPL Section 720.45 
of the statutory scheme 
his fit 


case within 


the Kings County grand jury 


and one 
of which are class D 


160.10 and 120.05. Since 


a ; 
felony charges were involved, jurisdiction to try the case was 


.veSted exclusively in the superior court, where the case was 


assigned. CPL Section 10.20 (a) and 10.10 (2) (a). There, Drayton, 


facing a possible sentence of seven years in prison, was entitled 
to a jury trial. Baldwin v. New York,supra, Penal Law Section 
70.00 (2) (d). There, Drayton was convicted, by a plea of guilty 


to Assault in the Third Degree, a class A Nisdemeanor, which was 


offered and accepted in satisfaction of all charges in the indictment. 


CPL Section 10.20 (1) (b), Penal Law Section 120.00. Consequently, 
Drayton was not within the statutory classification drawn by 
CPL Section /20.2) (1) Cb). L. Lovi, ¢. 961, Gection 1, entitled 
autouatieally to youthful offender treatmant and 4 six month maximum 


sentence, despite his meeting; tyro of the stulute's three requirements 


in that he was of the appropriate age and had no prior criminal 
convictions or youthful offender adjudications. Drayton's situation 
féll within the class drawn by CPL Section 720.20 (1) (a), L. 1971, 
c. 981, Section 1, and whether he would be accorded youthful offender 
treatment was discretionary with the court. 
The court, after reviewing Drayton's record, and the probation 

report, denied him youthful offender treatment, and sentenced him 
to one year in prison, the maximum sentence for a class A misdemeanor. 
Penal Law Section 70.15 (1). 

i The Petitioner, Arthur Drayton, now complains that the line 
drawn by CPL Section 720.20 (1) (0), be. 1971, ¢. 961, Section 1, 
denies him the rig¢ht to equal protection of the law guaranteed 


by the fourteenth amendment and the New York Constitution, Article 


1, Section 1l. ile arpues that the statute and the sentencing scheme 


of which it is a part, in providing that convicted misdemeanants 


receive differcrt treatment at sentence depending on the court 


relationship to a legitimate state purpose. Appellant's Brief, 

pps. 13-21. (Appellant appears to concede, as he did in the state 
courts, that the "rational basis test" provides the applicable 
standard by which the statute is to be judged, and not the higher 
standard, which is reserved for scrutinizing suspect classifications, 
e.g. race, and statutcs which impinge on fundamental rights, ef. 
the right to travel. Sce Drayton's Petition at pps. 8,9, 10-12). 

As relief Drayton requests this court to hold that the statute under 
Section 1, is unconstitutional, as least as applied to him so that 
his maximum sentence will be reduced to six months, and his criminal 
record sealed. GL Section 720.20 (1) (bo), L. 1971, ¢. 981, Section 
4, CPL Gection 720.25, L. 1971, c. 9G1, Section 1, CFL Section 720.35. 
Drayton's Petition, o. 1. 

The People urge this court to conclude that the statute classifies 
reasonably in order to promote judicial cfficiency, a legitimate state 
purpose. It is the People's contention that the statute is in fact 
carefully drawn to achieve this purpose. 

Legislation is constitutional under the equal protection clause 
of tne fourteenth amendment if there is a rational basis for the 


legislative classification. Williamson v. Lee Optical Co., 348 


U.S. 483 (1955) (Upholding, against equal pretection and due process 
challenges an Oklahoma statutory scheme which made it illegal for 
an optician to fit, duplicate, or replace linses for human use 


unless prescribed in writing by a licensed optometrist or opthalmolo- 


sist, but which exempted from repulation sellers of ready-to-wear 
3 I > 


Glasses.); Railway & ess Agency v. New York, 366 U.S. 106 (1949) 


where the conviction is obtnined, classifies without any rational 

. pelationship to 1 lepitimate state purpose. Appellant's Brief, 
pps. 15-21. (Appelisnt appears to coneede, as he did in the state 
courts, that the "rational basis test" provides the applicable 
standard by which the statute is to ce judged, and not the higher 
standard, which is reserved for scrutinizing suspect classifications, 


€.f. race, and statutes which impinge on fundamental rights, e.f. 


the right to travel. Gece Drayton's Petition at pps. 8,9, 10-12). 

AS relief Drayton requests this court to hold that tne statute under 
Section 1, is unconstitutional, as least as applied to him so that 
his maximun sentence will be reduced to six months, and his criminal 
record sealed. CPi Section 720.20 (1) (bo), L. 1971, c. 981, Section 


1, CPL Section 720.25, L. 1971, c. 981, Section 1, CPL Section 7a. B5< 


Drayton's Petition, »p. l. 


The People urge this court to conclude that the statute classifies 


reasonably in order to promote judicial cfficiency, a legitimate state 


purpose. It is the People's contention that the statute is in fact 


carefully drawn to achieve this purpose. 


Lerislation 


is constitutional under the equal protection clause 


of tne fourtcenth 


anendment if there is a rational basis for the 


legislative classification. Williamson v. Lee Optical Co., 348 

U.S. 483 (1955) (Upholding, against equal protection and die process 
cha}lenges an Oklahona statutory scheme which made it illegal for 

an optician to fit, duplicste, or replace lenses for human use 

unless prescribed in writing by a licensed optometrist or opthalnolo- 
gist, but which exempted from regulation sellers of ready-to-wear 


Mailway Express Agency v. 


New York, 266 U.S. 106 (1949) 


ii bg ai 
purpose of which was to promote judicial efficiency; by streamlining 


the procedures for vouthsful offender adjudications. Thus, the 


Classification drawn by CPL Section 720.20 (1) (bo), L. 1971, c. 981, 


Section 1, defines a froup of youthful first offenders none of 


whom are charged with any crime more serious than a class A mis- 


demeanor, and none of whom, »y hypothesis, can be found guilty ct 


trial of any fclony GPL Sections 10.30 (1) (a) and (Cb), 720.20 (1) 


L. 1971, c. 981, Section 1. Their cases are to be expeditiously 


processed throurh the judicial system without burdening the system 


by requiring the case to be tried defore a jury. CPL Section 
740.40 (‘/), New fork State Lecislative Annual, 1971, c. 981, pps. 


241-243 and 


we 
tes 


- 990-591. These youths may not receive a sentence 


7 
of incarcer3tion which exereds six months. CPL Section 720.25 (bv) (ii), 
Tis I9/i, Cs FS), becticon ) 


Companion portions of the lerislative revision of the youthful 


offender article eliminated the prior law's requirement for numerous 


probation reports os an adjunct to prosecutions against eligible 


youths. "Under the (prior) Criminal Procedure Law's youthful offender 
structure, 1 court must determine whether an eligible youth shail 


or shall not be adjudged a youthful offender prior to the entry of 


a plea of guilty or not puilty to the crime charged. To make thia, 


determination, the Criminal Procedure Law permits and in many instances, 


requires court to order a pre 


pre-pleading probation report of the youth. 


If the youth is convicted either as a youthful offender or as an adult, 
a second, updated probation report is normally necessary. If the case 
against the youth is ultimately dismissed or if he is acquitted of 
the charre, then the pre-pleading probation report was an exercise in 
futility and a waste of probation resources. 

"By providing for the determination of youthful offender status 


as en incident of the sentencing nrocens. anly one probation report 
9 


need be compiled and no unnecesssry probation reports will be 


occasioned." New York Gtate Legislative Annual, 1971, c. 981 at pps. 


241-242. (Governor's Memorandum to the legislature upon submission 


of the proposed revision in CPL Article 720 and Section 340.40). 
The statute which accomplishes this more efficient allocation of 
limited probation department resources by shifting the time for 
determining whether or not to extend youthful offender treatment 


from the time of pleading to the time of sentence after conviction 
is CPL Section 70.20 (1) (a), L. 19/1, c. 961, Section 1. This 
is the statute under wnich Drayton was sentenced. (Manifestly, 


there existed a state of facts justifying this lepislative classifi- 


cation; and, the statute is reasonable. Da drige v. Williams, 


supra, ot 485.) 
ermerenrcentltm n 


A principal factor behind New York's extensive revision of 


the youthful offender article of the CPL in 19/1 was the decision 
of the Supreme Court of the United States in Bildwin v. New York, 


Supra, which held that if the authorized sentence of imprisonment 


for an offense exceecs six months a jury trial is required by the 


Constituticn. Frior to the enactment of L. 1971, c. 981, Section 
1, the CPL required that all youthful offenders tried in a local 
criminal court be tried without a jury. New York State Legislative 
Annual, 19/1, c. 981, p- 242. It also authorized a term of in- 
carcrration upon conviction of the same duration as that prescribed 
for the underlying criminal charge. New York State Legislative 
Annual, 19/71, c. 981, p. ee. It has been a long-standing policy of 
the State of New York to avoid "burdening its courts with the necessity 
of jury trials in non-criminal youthful offender adjudications." 

liew York State Lerislative Annual, 1971, c. 961, p. e42. But in the 


wnke of thr anidein deeicion, thir policy had. ~in afoul of the ripit 


toa jury trinl, at least as it »pnlied to souths accused of 


class A misdemen 


nors and unclassified misdemeanors which authorized 
as punishment, incerceration in excess of six months. 

Thus, the purpose of that portion of L. 1971, c. 981, Section 
1, which is found in CPL Sections 720.20 (1) (b), 720.25 (b) (ii) and 
740.40 (7), is to strike a sensible balarce between the right to 
a jury trial and the crying need in New Yor« for the expeditious 
processing of court cases by avoiding the necessity of having jury 
trials in a4 larre class of cases, where the crimes involved are 
not excecdinrly srrious. Ilew } State Legislative Annual, 1971, 
Cc. 931, at pps. 42-243, and at pps. 590-591. The promotion of 
judicial efficiency is indisputably a legitimate state purpose. 

It was reasonable of tne leorislature to conclude that holding 
a trial by jury entailed a certain amount of delay in disposing 


of simple cases involving less serious crimes. In this context, 


it should be noted that legislation whose constitionality is 


evaluated under the reational basis test is presumed constitutional: 
the burden of proof lies on the party seeking tu have the statute 


declared irvalid. hailway Express Arency v. New York, supra, 336 


U.G. at 10). n the state proceedings the defendant never offered 
evidence to contradict this, the implicity premise of the legislation 
he now attacks. In the absence of evidence in the Record demonstrat~ 
ing, jthat this premise is wholly without merit; the legislature's 
judgment in this watter is to be accepted by the reviewing court 

on appeal. krilway kxpress Agency v. New York supra, 336 U.S. 

at 109. 


The classification drawn dy the legislature in CPL Section 


720.20 (1) (b), L. 1971, c. 981, Section 1, is a reasonable one. 


It assures that no one accused of any crime more serious than a 


% 


ps “hh oo - 


class A misdemeanor will automatically receive youthful offender 
treatment and the relatively lenient sentence maximum of CPL Section 
720.25 (b) (ii), L. 1971, c. 981, Gection 1, while at the same time 
acsuring that those accused of serious crimes will have the oppor- 
tunity to be tried before a jury. ‘The principal effect of the dis- 
tinction drawn by the statute is to differentiate between accused 
felons and accused misdemeanants. (See CPL Sections 10.10 and 


10.20). In licht of the widespread practice of “plea bargaining", 


to dispose of criminal charges in this state, see e.f. Santooello 
ve New York, 404 U.S. 257, 260 (1971), the legislature might reason- 
ably conclude that the disposition of a charre, ultimately reached 


in court, wight not always accurately reflect the social harm caused 
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by the defendant's conduct. Consequently, it was not irrational 
for the legislature to make the degree to wnaich the relatively 
lenient youthful offender treatnent is available turn, in part, 
on the nature of the orifinal accusation. 

There is significant authority upholding legislative dis- 
tinctions based on the fact of an indictment where, as here, the 
classifications's consequences effect the potential term of in- 
carceration. ‘thus, 18 U.S.C. Sections 922 (h) (1) and 924 (a), make 
it a federal crime, punishable by five years in prison, for anyone 
under indéetecnt for a criwe punishable by a term in prison ex- 
ceeding one year to receive a firearm or ammunition which has 
been shipped in interstate commerce. In United States v. Craven, 
478 F. 2d 1429 (6th Cir., 1973), cert. denied, 414 U.S. 866, (1973), 
reh. denicd, 414 U.S. 1086, (1973), the constitutionality of that 


statute was upheld against an equal protection attack. First, 


the court noted that decisions of the Supreme Court have held that 


bayer 


a Ye 7 — 


amendment, which *pplics to the states, is a part of the 


fuarantee of due process in the fifth amendment, which 


applies to the federal government. United States v. Craven, 
supra, at 1728. Then, the court held that the statute's 
classification wos permissible. United Statcs v. Craven, 
Supra, at 1359-1740. The court in Craven, supra, relied 

in large measure on United States v. Thoresen, 428 F. 2d 
65+ (9th Cir. 1970), which upheld against a similar equal 
protection-due process attack similar legislation making 

it a federal crine for anyone under indictment for a crime 
the punishment for which exceeds one year to ship firearms 

or ammunition in interstate cowverce. United Statcs v. 
Thoresen, supra, 2t 661-662. Taken together, both cases 

hold that it is permissivle for the legislature to attach 
Significance to the fact of indictment in fashioning pun- 
ishment. See also, Jeffery v. Malcolm, 353 F. Supp., 395 
(S.D.N.Y., 1973) (Upholdin¢e arainst an equal protection 
attack a lew York scheme which permitted convicted felons 

to accumulate a food time credit amounting to a significantly 
larr-er fraction of their sentences than could convicted 


misdemeanants.) 


Thus, since the statute, CPL Section 720.20 (1) (b), 
L. 1971, c. 981, Section 1, represents a reasonable 
legislative choice to achieve a legitimate purpose, its 
constitutionality should be upheld. "...Our decisions do 
not authorize courts to pick and choose among legitimate 
legislative aims to determine which is primary and which 
is subordinate. Rather, lerislative solutions must de 
respected if the distinctions drawn have some basis in 


practical experience....or if some legitimate state interest 


is advanced....Permitting, nullification of statutory 


classifications based rationally on a non-primary legis- 
lative purpose would allow courts to peruse legislative 
proceedinrs for subtle emphasis supporting subjective 
impressions and preferences. The Equal Protection Clause 
does not countenance such speculative probing into the 
purposes of a co-ordinate branch," wrote lir. Justice Powell 
in hicGinnis v. hoyster, supra, 410 U.S. 276-277. Thus, 

the legislation mist be upheld even if judicial efficiency 
were not its primary purpose. All that is necessary is 
that the promotion of judicial efficiency be a purpose, 

and that the statute be rationally related to achieving that 
purpose. It is not necessary for the Court to agree that 
the lerislation is wise to uphold its constitutionality; 


"the Fourteenth Amendment fives the...courts no power 


y 9 le 
to impose upon the States their views of what constitutes wise 


-+-Social policy." Dandrire v. Williams, Supra, 397 U.S. 471, 
‘ 486 (1970). 

Indeed it is worthy of note how well this statute does achieve 
its purpose. The inclusion in the mandatory youthful offender 
category of CPL ection 720.20 (1) (b) L. 1971, c. 981, Section 1, 
of those cligi»vle youths ultimately convicted in the Supreme Court 
of no crime more serious than a misdemeanor would not promote the 
Statutory purpose of avoiding time-consuming, jury trials. For the 
Situation could only arise in one of three ways: One, the defendant 
was entitled to 4 jury trial, exercised t.s right, and was convicted, 

in which case inclusion under the andatory sentencing provisions 
would be useless, since the purpose of the statute would have already 
been defeated. Two, the defendant was entitled to a gury trial, but 
chose to waive the right, in which case inclusion in the statutory 
scheme is unnecessary to achieve the statutory purpose. Third, 

the defendant was indicted for a lesser misdemeanor, the possible 
punishment for which is not sufficiently severe to entitle him 

to a jury trial, in which case inclusion in the statutory scheme 

is apain unnecessary to achieve the legislative purpose. Defendant 
Drayton's situation falls in the caterfory "Two", above, since he 
waived his ric¢ht to a jury trial when he pleaded guilty. His case 


was in the Supreme Court because he had been indicted for feloniesl 


Thug, the defendant complains of his exclusion from a classification, 


CPL Section 720.20 (1) (bv), L. 1971, c. 981, Section 1, which receives 


ining #. 


a benefi routhful offender treatment). 


But he under a disability (trial without 


a jury) which he did not face. ilis argument ignores the guid pro 


quo involved in the statutc States, 


ee en ‘ me i sacs } i H ie es 
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TIC, 


4 
. Ca 


utionality 
of the Yourth Correcti ‘©, 12 5.C. Section 5010 (b) (1958), 
which in some circumstances permitt youth to be incarcerated 
for a lonrer time than an adult could be for the same crime. That 
the confinement was to be in special rehabilitative facilities 


constituted 
restriction 

Indeed, the are some hard cases one can inagpine under this 
statute: superior court 
because |} vas indicted for a class A or 3B misdemeanor; or, a de- 
fendant who went to trial on an indictment accusing him of felonies, 
and was convicted of a wisdemeanor only. Both situations are 
distinguishable from that involved in this one, where Drayton 
was convicted by a plea of ruilty, and perhaps oupnt to be left 
for another dy Gtill, it should be recalled that we do not deal 
with a statute which precludes youthful offender treatment, if 
the conviction is in a superior court; rather, it merely makes 
youthful offender treatment discretionary with the sentencing judge. 
CPL Section 720.20 (1) (a), L. 1971. c. 981. Section 1. Administra- 
bays convenience justifies tne drawing of some fine distinctions of 
Marshall v. United States, U.S. , 94 &. Ct. 700 (1974). 
(Upholding arainst equal protection and due process challenges 
the two felony exclusion provision of the narcotics Addict Ke- 
habilitation Act 16 U.S.C. Section 4251 (f) (4). The Court noted 


that the line mirht as well have been drawn at one prior conviction, 


or three). Lerislation need not be 


drawn with geometric precision 


to be consistent with the fourteenth amendment. Williamson v. 


Lee Optical uprt 4 U.S.at 459. 
the state courts and in this court, 


the Assistant District Attorney in the 


trial part, when the defendant's plea of cuilty was entered, to 


it Ne te 


the effect that Drayton should never have been indicted for the 


felonies of Attempted Robbery in the Second Degree and 


in the Gecond Dberres should be noted that while Assistant 


—— ahi 
nave te 


uch power, they do not have the authority 


lictment; that is a judicial act. The Assistant 


Attorney's remark case did not nullify the grand 


' ,-4 - : t « Pe a io) me S “ ’ a dom a 
dury's decision to dic or felonies. Neither the 


4 
hd chee te 


Attorney nor the defense counsel moved to dismiss the indictment 


or reduce its charres Nor did the court take any such action 


on its own motion. The integrity of the grand jury's decision still 


stands, unimpaired by any judicial determination of the indictment's 


insufficiency. (Of course " jant's a "d 


, the « : lea "disposed of" the 


indictment. CPL Vection 220.30 (2). But it did not nerate it. Were 


the defendant 


success 


successfully to move to withdraw his guilty plea, 


he would face trinl on all the charres contained in the indictment 


at the time the plea was offered. CPL Section 440.10 (7), and the 


remark of the Assistant District Attorney who accepted the plea 


would not prevert the District Attorney from trying the case, since 


no one is bound by representations of his agents beyond both their 
actual and their apparent authority.) This defendant was tried 
in Supreme Court because of the grand jury's decision to indict 
him for felonies. In this sense the indictment remains a significant 


aspect of this ease. 


fully submitted, 


District Attorney 
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"1 ey Ar 


ay, 


Petitioner was indicted, charqed with attempted 


PACT 


hd “, 


robbery, second degree, two counts, and assault, second de- 
qree, one Count. On May 15th, 1973, petitioner, with 
counsel, appeared before the Criminal Term of the Supreme 


Court, Kings County, and asked leave to withdraw a pre- 


vious plea of not quilty, and to plead quilty to assault, 


third deqres. The assiatant District Attorney, pointing 


out that the plea was guilty to a misdemeanor, recommended 


meceptance, stating, for uia recerd, that 16 nad bean de- 


termined, by the prosecution, eat. based upon statements 
of the two complaining witnesses, the charges, in the 

indictment, wera wnyUustihiod, and that). “(ais is an assault 
in Ene third @earen at, the mock. th wae accertaineod that 
petitioner was seventeen years old and eligible for youth- 
ful offender treatment, The plea of quilty to the misde= 


meanor was acccpted. 

On August 27, 1973, petitioner was arraigned for sen- 
tence. The Court denicd youthful offender treatment, and 
sentenced pétitioner to one year's imprisonment. 

Petitioner moved for resentence as a youthful offender 


Claiming unconstitutionalitv of the stacutory scheme oy 
j ! 
virtue of which he ad been denicd youthful offender treat- 


ment as a matter «lf rat. Py Hat ivy ae ae cA Gd: the 


Statutory schere upon the around that this denial was based 


ih i 
entirely upon his having been aceused and sentenced in 


the Supreme Court. Had the identical conviction been 


we bed 
rendered in the Nuw York City Criminal Court, it is be- 


yond dispute that he would have been entitled to. youthful 
offender treatment as a matler of right. Petitioner added 
that the prosecution had conceded that he should have been 
charged in the “lew vork City Cririnal Court, rather than in 
Supreme Court. 

The prosecution opposed the motion for resentence, ar- 
guing that the statutory scheme, under which petitioner was 
sentenced, furthered judicial efficiency. 

The Criminal Term denied the motion, holding that 
there was a rational basis for the difference in treatment 
of otherwise cligible youths, provided, in the statute, for 
the different courts. The rational basis was described, 
by the Cririnal Tern, as “the nature of the oridinal crimi- 
Nal accusation or charge”. 


' 


HURSTON UREOGN TED 


Has petitioner been denied due process, and the equal 
protection of the lay, by the Court's denial of youthful 
offender treatment as a natter of ridht, merely because 
he was originally accused in the Supreme Court rather than 

je 


in the New York City Criminal Court where, it was conceded, 


the accusation should have been maidn? 


PETITOIN® HAS RELY DENIED DUM PReCcrss AND 
EQUAL PROTECTION OF THE LAW IN VIOLATION 
OF THE CONSTITUTION OF TIE UNTT.D STATES. 
THE STATUTORY SCLEME, SY VIP’TUL OF WHICH 
HC HAS ®LEN DANIED YOUTIIFUL OFFCNDER 
TREATMENT, AND A SENTNDCK or six Mo’THsS 
MAXIMUM, LS WICONSTITUTIONAL. 


ee ee ee en seapieen SeS 


CPL 729.20 provided that a youthful offender may be 
relieved "from the onus of a criminal record." (subd. la). 
The same section provided that "where the conviction is had 
in a local Criminal court and the eligible youth has not 
prior to commencement of trial been convicted of a crime or 
found a youthful offender, the court must find he is a 
youthful offender". (subd. 1b). The same section provided, 
further, that, “upon determining that an eligibie youth is 
a youthful offender, the court mut direct that the convic- 
tion be deemed vacated and replaced by a youthful offender 
finding; and the court must sentence the defendant pursuant 
to Section 720.25". (Subd. °3), im eection 720.25, at sub-— 
division (b) (ii), there was a provision prohibiting a sen- 
tence of imprisonment exccedina six months. 

j It may be noted that CPL 720.20 was amended in 1974, 
and CPL 720.25 was repealed. According to McKinney's 

1974 Supplementary Practice Commentary, "Sentencing of 
youthful offenders is pow governed exclusively .by Penal 

Law 8 860.01, 60.02 and 60.03 and the sections which they, 
in turn, incorporate by references." Neither the amendments 


es 


to CPL 720.20, nor the repeal of Cri, 720.25, have any 


effect on the mrits of this appeal. 


From the pertinent, provisions of the applicable 


Statutes, it clearly appears that petitioner would have 
been entitled to youthful offender treatment, as a matter 


Of right, if; - 


1. The conviction were had in a local criminal court, 


2. If the petitioner were an eligible youth; and 


3. I£ petitioner had not, prior to the commence- 
t 


ment of trial, been convicted af a crime or found a youth- 


ful offender. 


Petitioner was found, by the Court, to be an eli- 


gible youth. The only prior contacts of petitioner with 


law enforcement were in Juvenile Court. It is well est- 


ablished that an adjudication of juvenile delinquency is 
not a conviction. R. v. Ploskitt, 34 A.D. 2a 402. Pe- 
titioner had not been found, previously, to be a youthful 


offender, and there is no claim of any such finding in 


the record. 


The only condition, therefore, which might justify 
the denial of youthful offender treatment, to petitioner 
is, thus, the first listed condition above. This is the 
requirement of the conviction having been had in "a local 
criminal cour'". "Local criminal court" is defined in 
Chi, See. | 20.103) , A nurber of categories are listed, 


Two categories are pertinent. "Local criminal court" 


~q-- 


ee 


means The ‘lew York City Criminal eurt (CPL 10.10 (3(b)); 


and “Local criminal court" means "A supreme court justice 
i 3 


sitting as a [focal criminal court" (CPL 50.36. (3(6))}. In 


denying youthful offender treatment to petitioner, the 
sentencing Court has obviously held that he was not "sit- 
ting as a local criminal court", and since conviction was 
not had in the New York City Criminal Ceurt, the “local 
criminal court” condition was not met. It is petitioner's 
contention that, if such finding «31 be made under the CPL 


Statutory scheme, then this statutory scheme is unconstitu- 


tional since it has deprived him of the equal protection 
of the law. 
The prosecution concedec that the facts, attested to 


by the complaining witnesses, revealed that petitioner 


should have oriainally been charard with a misdemeanor ra~ 


C) 
ther than a felony. Presumably, other defendants, commit- 


ting the same violation under the same circumstances, would 


be charged with misdemeanors only, after the prosecutor 


had interviewed complaining witnesses prior to the indict- 
ment. Defendants, characd with nisdemaanors, would ordin- 


arily be prosecuted in a local criminal court (Cf.CPL 10.30). 


Such defendants, in all other respects in the same circum- 


Stances as petitioner, would be entitled to youthful of fend- 


er treatment as a mitter of ridqiul, waving mét all three con- 


ditions. Obviously, petition:r, due to sheer error in pro- 


: 5 
cedure of the prosecution, has been prosecuted in other 
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than a local criminal court where ‘1: should have been 


prosecuted, and has thus been deprived, without due pro- 


ww - 
cess, of his right to youthful offender treatment. He 


has been denicd equal protection of the law. The result 


would be the same even if the prosecu' ion had not made 


an error. ven if the prosecution had heen intentionally 
steered into the Supreme Court, as a matter of choice 


between the Supreme Ceurt and the lecal criminal court, 
petitioner vould still have been denied equal protection 


of the law, because others, in his identical circumstances, 


having committed the identical crime, would have been 
prosecuted in a local criminal court where they would be 
entitled to youthful offender treatment as a matter of 


right. Thus the degrees of punishment, for the same crime, 


would differ as between persons in the same situation and 


circumstances. 
A statute which prescribes different degrees of pun- 
ishment for the same acts, committed under the same cir- 


cumstances, by persons in like situations, denies equal 
protection of the lavs in violation of the Constitution. 
"Equal protection of the laws” veauires that, in the ad- 
ministration of criminal justice, none shall be subjected, 
fer the same offence, Lo any punishment greater or differ- 
ent from that to “Mich other’ sinblarl®) situated are sub« 
jected, (Us &. Vv. Nevers, 14s Tad. Supp. 2. The Lath 


Amendment to the U. S. Constitution provic2as that no State 


may “deny to any person within its juris:tiction the equal 


ee 


60 = 


Protection of the laws." 


A statute, imposing punishment for violation of a 
liquor law, applicable to five counties, different from 
the punishment, for the same violation, applicable to 
other counties of the State, was hald invalid in State v. 
Fowler, 136 S.E. 709. 

A statutory schene, respecting the treatment of 
youthful offenders, was held to Jie unconstitutional, as a 
denial of equal protection, because it provided that 16 
and 17 year old offenders, arrested in a certain City. be 
tried as adults, while, if arr@ésted outside the city, the 
same offenders would be treated as juvoniles. Long v. 


Robinson, 316 F. Supp. 22, App. den. 432 F 24 Q77, aff'd 
436 F 24 1116, 

It is of no matoriality that Lhe prosecution may not 
have intentionally steered the prosechion of the petition- 
er away from New York City Criminal Court where he would 
have had the right to youthful of fender treatment. The 
fact remains that he was not afforded that right, while 
others, convicted of an identical crime, under identical 
circumstances, in every respect, acquired that rignt auto- 


‘ 


matically. 

"Due proc:35 requires that ull juveniles be treated 
alike, just as much as it reanires '.xt all adults be 
treated alike. To allo the “ta! ., regardless of the mo~- 


tives of its officers’, to deprive (an accused juvenile) 


af the same riqits accorded othor juveniles ...is... dep- 


“9... 
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rivation of his Constitutional ridht: as required under 


‘ 


the due process clause of the 14th Amendment to the Con- 
7 > 

Stitution. Regardless of the well-intentioned motives 

of all the judicial officers involved, this Court can- 
not help but believe that due process must, under all 
circumstances, encompass the requirement that all persons, 
rich or poor, young or old, be accorded equal treatment." 
Remon Vv. Poyten, 258 F. Supp. 1123, 1127. Mod.o.q. 420 F. 


za 822, 


"Generally speaking, the law with respect to the 
punishment to be inflicted for a crime must operate equally 
on every citizen or inhabitant of the State, and a Statute 
is void as a denial of the equal protection of the laws 
which prescribed different punishments or different degrees 
of punishment for the same acts committed under the same 
circumstances by persons in like situation." Vol. 16A 
C.J.S. pages 529-539, 

It is, of course, impossible, to evolve a statutory 
scheme which will insure against all differences in punish- 
ment administered. “« ver, when statutory distinctions 
are made, tiey must ie based upon reason, and must have a 
Purpose which 15 apparent and logical. 

"Equal protection does not require that all persons 


be @calt wits jtelotn! is Tiv. dont 1 tleyre: require that a dis- 


tinction made have some relevanen to the purpose for 


‘which the classification is made. Walters v. City o€ 


oe 


a a 


St. Louis, 347 U.S. 231, 237.° Naxstrom v. Herold, 383 


U.5. 197,441. 


Classification of fersons, for purposes of legi- 


Slation, may “not be palpably arbitrary". Matter of 


Corn *” v. Lawrence, “11", 31 1.¥. 2d 154, 158. 


In re Buttonoy, 23 il.¥. 2d 385, the Court followed 
the decision of the Supreme Court of the U.S. in Baxstrom 
¥. Herold, 333 U.S 97, Supra, and raraphrased the 
Baxstrom opinion to dispose of the issue in Buttonow. 
This Court micht well again paraphrase the Baxstrom 
opinion by holding tiat the ‘lew York legislature, having 
accorded to youthful offenders the rigit to special treat- 
ment under CPL 720.20, and a prohibition of "a definite 
sentence of imprisonment with a tern in excess of six 
months"under former CPL 720.25 (b) (ii), "may not consis- 
tent with the Uqual Protection Clause of the Fourteenth 
Amendment, arbitrarily withhold" such right and prohibition 
by limiting such rivit and prohibition to offenders con- 
victed “in a local criminal court" under CPL 720.20 (I) (b), 
and thus withhold such risht and prohibition from the 
petitioner only because he has been convicted in the Su- 
preme Court. 
| "The constitutional provisions ... (14th Amendment 
to the U.S. Constitution, and Article 1, Sect. 11 of the 
New York Constitution) extend thu protection to all per- 


sons ... and prohibile any state legislation which in 


= 


effect denies to any ... individual the equal protection 


of the laws. (Sce Truax v. Corrigan, 457 U.S. 312, 42s 


we 


Ct. 124, 66 LwMd. 254,927 Az 375). Tt has been held, 


and rightly so, that a provision not objectionable on its 


face may be adjudged unconstitutional because of its ef- 


fect and operation. “ast Coast Lumber Terminal v. Town 


Of Babylon, 2 Cir., 174 F 24 106, 8 A.L.R. 24 1219, and 
every state official, hich or low, is bound by the Four- 
teenth Amendment. United States v. ROLnNeGs, 3624 0.6. 17, 
60 S. Ct. 519, 4 L. Ed. 24 524 ... (a) classification is 
discriminatory ... (if) it distinquishes between users 


who ride by charter motor bus as aqainst all others. 

Supres Court rulings on the issue are contained in Truax 
v. Corrigan (257 U.S. 312) wherein on page 337 of 257 U.5., 
on page 131 of 42 S. Ct., the Court said that classification 
must be reasonaje and this ciassification: 'Must always 


rest upon some difference which bears a reasonable and just 


relation to the act in respect to which the classification 
is propnsed,and can never be made arbitrarily and without 
any such basis’ ... ' ...emstitutional provisions for the 
security of person and property should he liberally con- 
Strued. A close and literal construction deprives them of 
palf their cfficacy, and leads to cradual depreciation of 
the right, as if it consisted more in sound than in sub- 


Stance. It is the duty of courts to be watchful for the 


constitutional rightseof the citizen and against any 
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stealthy enernachnents thereon. ‘ybitrary selection 


can never be justified by calling it a '‘classification". 


-.. Therefore, cqual protection of the laws is denied 


when all persons in the same clans are not treated alike 


i 


under like circumstances and conditions, both in the privi- 


lege conferred and liabilities imposed. Sacharoff v. Corsi, 


494 8Y. 365, 62 LF i1,: People v. Ditnial, 59 tHisc., 


2d 264. 


"Equal protection docs not require identity of treat- 


men It only requires that classification rest on real 


and not feidned differences, that the distinction have some 


relevance to the purpose for which the 


Classification is 


made, and that the differen’ *reatrents be not so disparate, 


relative to the difference in clas"ification, an to be 


wholly arbitrary. C.Pf. Dominion !otel 


, £7C., Ve Arizona, 


249 U.S. 265; Grit Atlantic & Pacific Tea Co. v. Grosjean, 


301 U.S. 412: New York Rapid Transit Carp. v. City of New 


York, 303 U.f. 573; Skinner v. Oklahoma ax. rel. Williamson, 


316 U.5. 335". Walters v. City of St. Louis, 347 U.S. 231, 


eat. 


"'The Leqislature may create statutory distinctions, 
but the power cannot be exercised arbitrarily and the dis- 


Itinctions must hive some reasona | bania ..' Park 


Ave, 
Clinical Hosp. v. 18 Mise. 2d 826, 829, 266 N.Y. S. 
aa 447, 131, aon 2a 61%, 271, 


te 


efe’ad 19 8.Y. 2 958, 28) NLY.8, | 5 220 H.E. 26 411," 


ne ae 


Morth Bellmore "cach: Union Free 


School Dist. “Mo. 4, 68 Misc. 2a 238. 

It is clear and ebvious that the distinction, attacked 
at bir, has no reasonable basis whatsoever. It makes ab- 
solutely no sense that a valuable rignt accrues to a con- 


victed defendant in the lew York City Criminal Court, and 


may be denicd to anotiier identical defendant in-the Supreme 


Court for no clier rearon, vhatsocyv than the mers differ- 


ence in Courts! 


be no doubt that when individual riahts are 
involved all must stand on an equal fooling before the bar 
of justice. Furthermore, a classification which serves as 
a basis for unreasonable and arbitrary discrimination bet- 
ween persons in meting out justice violates the fourteenth 
amendment." Jlinley v. Troy, 338 fF. Supn 794, 801. 
The clas’ ification, at bar, creating a difference in 
treatment of identical persons, hee*:0 of a mere differ- 
ence in courts, is the basis of the unreasonable and arbi- 


trary discrimination condemned in the Haley case, supra, 
and other cases herein cited, 

",..in view of all the circumstances that exist, the 
different forms of treatment afforded violators of the sec- 
fion, the unnattiral classification of violators and penal- 
ties to be imposed for such transtressions, ... the section 


violated the rights and privileuyes afforded persons under 


both the U.S. Constitution and tie Constitution of New York 
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out that CPL 720.10, 


State.” People v. Pax so tine. Pa 123. 


an a@ recont case Was pointed 


subd, 2(a), pact of the .ery statutery, 


scheme under attack 


at bar, rendered an otherwise clidible defendant ineligible 


to be found a youthful offender merely because he had been 


indicted for a class A felony. The statute was declared to 


be violative of duc nrocess. urt pointed out that 


an indictment 


ceased to exist’ ter an adiudicat n of he charges con- 


tainec therein .-Ultimately, of course, the penalties 


prescribed for pa cular offenses must depend upon the 


crime of which not the offense 


with which he w 


ti rn ~ * * . " } o+ 2 . 
The restrict ) | mn r "ail against 


the challence unde equal prote: se since it 


irrationally discriminates against these youths who had 


been charged with Class A felonios hut who would be ul- 


timately convicted of lesser felonies. There is, and can 


be, no rational basis for treating differently youths who 


have been convicted of the same offense merely because one 


of them had originally been charne’ with a hiaqher grade of 


offense, The restriction or classification based upon the 


charge made in thr lictment rather than-the charge proven 


in Court is utterly capricious and irrational. It is there- 


fore invalid under the eaual protection clauses of both the 


state and federal congatitutions." People vy. Brian R., 78 


laws Lf 


Misc. 2d 616, affirmed 47 1lso see People v. 


i 


Charles S., 79 “Misc. 2d 1058. 


It is respectfully submitted that if CPL 720.10, subd. 


2(a), is unconstitutional and invalid, because it creates 


a "restriction or classification hascd upon the charge made 


in the indictment rather than the charem proven in Court", 


then, certainly, Ne statute r "Llack at bar, must 


likewise be held to be unconstitut ronal and invalid for 


creating a restriction or Classification based upon the 


& 


Court in which the conviction is had, rather than upon the 
offense of which the defendant is convicted, 


The objective of the Legislature in providing for the 


right to youtiful offender treatment aid in the 
rehabilitation of ve) persons for the time convicted 


of a crime. Tie provision for diff: ront treatment in dif- 


ferent courts cannot possibly bear any relationship to this 


worthy social objoctive. The stututory scheme is, therefore, 


unconstitutional. 


The Suprem2 Court of tine United States has recently 


held: 


"The Equal Protection Clause of (the 14th) Amendment 
does ... deny to States the power to legislate that dif- 


ferent treatment to ! accorded to 


Statute into different elasiies on 


Jersons, placed by a 
the basis of criteria 
wholly unrelated to the objective of that statute. A 


Classification ‘must be reasonavi:, not arbitrary, and must 


rest upon some qround of difference having a fair and sub- 


* 
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Stantial relation to the ovject of t'> legislation, so 
that all persons similarly circumstunced shall be treated 
alike.' Royst¢r Guano Co. v. Virginia, 253 U.S. 412, 415 


“ys 


{1920):" Reed v. Reed, 404 U.S, 


The Fourteenth Amendment to the Constitution of the 


United States, was proposed by Conaress in 1866, shortly 
after’ the end of the ,.Civil War. tts primary, historical 
purpose was to remove all doubt ai to the status of the 
newly freed negroes, and to confer upon them rights equal 
to those of all citizens. In re tool. Tin Sing, 21 F. 905. 
However, the riqhts ex cablished are personai rights and 
guaranteed to all, regardless of race or color. City of 
Birmingham v. !ionk, 185 F; 2¢ Cert. deny: S4)-0,S. 9:40 | 

Petitioner has every right to rely on the provisions 
of the Fourteenth Amendment as a quarantee that he will be 
afforded equal protection of the law. 

"When the law lays an unequal wand on those who have 
committed the same qualily of offense ..., it has made as 
invidicus a discrimination as if it had selected a particu- 
lar race or nationality for cnpressive treatment. Yick Wo 
v. Hopkins (118 U.S. 356), sunra; Gaines v. Canada, 305 U.S. 
337," Skinner v, OR Lahoma, 316.0.8. 935,541. 

Equality of protection wader the law, requires that, 
in the administration of criminal justice, no person shal) 


be subject to any yreater, or different, punishment than 


another in sinilir cigcumstanes::, People vi Gilbert, 72 


cog = 


It is of no moment that, in adopting the statutory 


Misc, 2d 795. 


scheme, under “attack, the Legislature was acting in good 
faith and without conscious attempt to discriminate ‘bet- 
ween persons convicted in different courts. The essential 
question is whether the statute has created an unreasonable 
discrimination. Wales v. Galln, 61 “Nise. 24,681, 

It is respectfully submitted that unreasonable dis- 
crimination exists when two persons of identical back- 
grounds, convicted of having committcd the identical crime, 
under identical circumstances, may be suhject to different 
treatment and punishment, moirely because they were prose- 
cuted in different courts. 

The People araus.l, in the State Courts, that the Leg- 
islature, in enacting the challenced statutory scheme, 
"assured that the class of eliqible vouths automatically 
to he accorded youthful treatment and six months maximum 
sentences would contnrin no one accused cf any crime more 
serious than a misdemeanor." (Emphasis supplied). It 


appears that the people are charqina the Legislature with 


having vitiated the presumption of innocence, so firmly 


imbedded in our public policy, in that the mere accusation 


of a telony is sufficient, in the eyes of the legislature, 
according to the Peonle's elaim, to bar the aceused from 
receiving Youthful %ff>ender treatment, aven if the felony 


® . * 
accusation is conceded to have been erroneous and there is 


FO 


The People, in the State Courts, argued that there is 


no felony conviction. 


a “rational basis" for-the legislative classification in the 


statutory scheme under the attack of this appeal. The cases 
eited by the People, are not at all in point. 

The People cited Williamson v. Lee Optical Co., 3468 U.S, 
483, dealing with a‘statute which requlated activities of 
opticians, exempting sellers of ready-to-wear qlasses. In 


a later decision, the Supreme Court referred to the William- 


son case as dealing with "{e]vils in the same field ... of 
different dimensions and proportions, requiring different 
remedies." The Supreme Court distinguished the Williamson 
case by pointing out that it had no application to cases such 
as the case at bar, where "the law lays an unequal hand on 
those who have committed intrinsically the same ....offense". 


McLauqhlin v. Florida, 397 U.S. 184,194. 


The People cited Railway Express Agency v. New York, 


$36 U.S. 106, which Involyed’a requlation prohihiting ad- 
vertising on vehicles, but permitting business vehicles to 
‘carry signs adw «tisina their own business. Certainly,as 
in Williamson, the Court was dealing, in the Railway Ex- 
press case’, wilh matters of "different dimensions and pro- 
iportions”, while at har, tid involyennt.is with “intrin~ 
sicaliy the same... of fans’ 4 
The Peopls: cited Dandriage v, Williams, 397 0.5. 471, 


in which’ a statute wags held constitutional although it 
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provided for a maximum allotment. of aid to welfare families 


regardless of family size. It was contended that small 


‘ . ~~ ‘ ii ‘ “ F 
families were being favored. It was explained, in a subse~- 


quent Supreme Court opinion that the claim, of discrimina- 
tion against lurae Families in the Dandrige case, “was re- 


jected on the basis that state economic or social legis- 


lation had lana been judeed ty less strict standard 


Laws touchina socirl and economic matters can pass muster 


under the Equal Protection Clause though they are imperfect." 


U.S. Dept. of Agriculture v. Moreno, 413 U<sS. 328, 544, 


’ 


The People cited McGinnis 204, in 


which the issue was the 


onstitutionality of a statute 
which dsnic' state prisoners “qood time" credit for pre- 


sentence incarceralion-in county jails, while permitting 


Credit for state prisoners released on bail, prior to sen- 
tence, up to the full period of ultimate incarceration. 
The Supreme Court found that the challenged distinction had 


a rational basis in that, "at state prisons a scrious 


rehabilitive program exists. County jails, on the other 
hand, serve primarily as detention centers." (410 U.S. 271). 


Clearly, in the “cGinnis case ther: was a difference in 


rehabilitative prodrams. Tuere is no analagous difference 


ae bar. 


The Peonle cited Matter of Pern, V1 4.Y¥. 20, 154, a 
filiation proesedina in which respondent challenged a sta- 
. ® * 

tute exclucin« uncorroborated proof of access by others, 


whereas petition:r's proot requiy«' no corroboration. The 


cr ae 


1 WAS A rational basis 


Court of Anneris nointed out 


for this inequality, holding that, “the differentiation is 


between, and the Classification 


Ser 


is Of adversaries in liti- 
ation, distinguished bv the affirmative obligation im- 
: : g 


osed upon one as against the nedative osture assumed b 
P y 


the other". 


Tnerc was, of course, a clear difference between the 


respective burdens of proof of tho litigants in Dorn. There 


was no difference, whatsoever, between tne procedures in 


the two courts involved at bar, to wit, the Supreme Court 


and the New York City Criminal Court 


The Peovle, in the State Courts, argued that the 
challenged etactutory scheme is justified by the fact that 


it ¢liminated multirle probation reports. How this factor 


would differ, if petitioner had bacon afforded the right to 


Youthful Offender treatment, does not at all appear, nor do 


the People even SCECMYt to relata the question of the num- 


ber of probation reports to the unequal protection of the 


law which petitioner has Suffered. 


in the State Courts, the People argued that the chal- 


lenged statutory schemo purposed to avoid the necessity 
of jury trials in cases not exceedingly serious. It does 


j Not appear how tiis purpose conld 


tion with petitioner's claim of inequality of the protec- 


tion of the lav. 


The Peovle reiterated that tie challenqed statutory 


. 


scheme is reasonable because it differentiates "between 
accused felons and accused misdemeanants." (Emphasis 
supplied). I" view of 7th presumption of innocence, peti- 


tioner submits that such a Jifferentiation falls far short 


of establishing the reasonableness of the statutory scheme 
~ ’ 


> 


and certain’y has no bearing on the petitioner's claim of 


inequality of the protection of the law. While petitioner 


was, at one timo’ in “accused felon” , that accusation was 


conceded to have been unjustifiable, and the inequality 


existed only between "accused misdemeanants" in different 
courts, ther being no other difference between the two 
situations as between the State Supreme Court and the New 


York City Criminal Court. 


The People cited .%. v. CRAVEN, 478F.2d, 1329, cert. 


Gen. 414 U.S. 864, rah. den. 414 1.9. 1086, 


in which case 


the Court upheld the constitnutionality of a statute which 


made it a crire fer anyone under indictment to receive a 


firearm or ammunition shipped in interstate commerce. The 
People argued that this case is authority for the classifi- 


cation at bar, creatina an inequality based upon the dif- 


ference betveown defendants accuse! b, information and def- 


endants inproperly yxecused by indictmenc. The Craven 


lis no such autnority. At bar, tin ‘.tfference between mis- 
demeanor information accusation and feiony indictment accu- 
sation disapnooared, and no such ditferenee or distinction 


existed at tha time of sentence when defendant's constitu- 


a _ 
tional rights “ere violated, sine: th: Court had previous- 


ly accepted the misdemeanor rlea upon the recorded admission 


that there never had been any evidence 
° 


of the prosecution 
oe 


sufficient to justify the indictment. 
Jj a 


On the other hand, 


the indictment, in the Cravon caste, “a6 in ful] 


force and 


effect at the time ef the ulleqed violation. As a matter 


of fact, the Craven court, at 478 F. 2d. 1339-1340 , quoted, 


with approval finn n. Tooronson, 428 7. 2d 654, 


as 


follows: 


“[We) think it not unrensemavle Cor Conaqress to 
conclude that ther: 456 considerable Likelihood 
that one indicted for such an offense has a pro- 
pensity to misuse firearms. In so decidine, we 
note that this conclusion: by Conuress.....is 

not ferever conclusive upon a nerson so indicted. 
Tae prohibitory effact of tic: slassifieation. dis- 
appears a4 soon as tie indicted person obtains 
dismissal of tie indictment or acauittal on the 
enarg’. 


" 
forbid indicted persens fron Lransporting 
(receiving) Cincarms in interstate commerce 
While tue indictuent is eat Lonting, the indict- 
ment serves only as a temporary block pending 
disposition of tie criminal pracecdings in which 
the indictment was filed........w2 think Congress 
may, in pursuit of the sound objectives of the 
legislation, require indict: -ersone to tolerate 
this temmorary limitation upon their riqht to trans- 

~port weapons in interstate ccmmerce, 428 F. 2d at 
662. 


sees eT VITO Che provision fi “wcstion does 


"eeeee (The challenaed leqislation] represents 
nothing more thon i: Congressional determination 
that one who i: mider indictment for ecrimes..... 
ought pot to transvort Preeeivel firearms in inter- 
state commerce unless and until the indictment is 
dismissed or an acquittal is ohtained,. 


Veuces€20 F. 2d at 661," 
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“alcolm, 333 F. Supe., 


The People cited vetfery v. 


395, as upholding a statutory "lew York scheme which er- 
’ v Pp 


mitted convicted felon? to accumulate larger good time 


credit than convicted m’sdemeanants. That case is not 


at all applicable at bar, for the Court pointed out that, 


"The different treatment afforded to felons and 
misdene nants ... is primarily explained by the 


fact that the.....sentences imposed on misdemean- 


ants [are] sw stantially shorter....Since the 


primary purpose Of the good behavior proaram is 
to provide an incentive for prisoner cooperation 
with the prison authorities, id, the 
wel] have determined that the 
greater where the sentence is 


State may 
incentive need be 
longer." 


In addition, it was pointed out that felons are 


confined in institutions, different from those in which 


misdemcanants are incarcerated. The different institu- 


tions provide different facilities and pnroorams which 


"justify the different computations applied for qood 


behavior time. the legislature may properly allow great- 


er flexibility for good behavior time against longer sen- 


tences, in order to meet the rehabilitative and custodial 


problems inherent in a large prison system. 


"Moreover, the definite sentenc:s provided for mis- 


demeanors reflect a legislative an judicial judqment as 


to the length of sentence actually to be served; the limi-- 


Ited qood behavior time allowed reflects an incentive for 


cooperation hut also an indication that the definite terms 


are to be served, Where the Lerm to be served is less 


definite, a qreuter adod behavior time allowance seems 


“a 
E ieaalih Lumendaad «. en. a 


» ollie a 
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appropriate." 


In their Brief in the Appellate Division, the People 
ended this argument by pointing out that when petitioner 
pleaded guilty to a misdemeanor, after having been indicted 
for a felony, no one, including the parties and the Court, 
moved to dismiss the indictment. For this reason, the Peo- 
ple claimed that "The indictment. and its continued vitality 
remain....” he People overlooked, compietely, that peti- 


tioner's plea of guilty to a misdemeanor was accepted on 
their own recommendation, and on their own representation 
that the indictment was not justified. To contend, after 
Sentence on the guilty plea to a misdemeanor, that the fel- 
ony indictment still remained, is sheer sacrifice of sub- 
stance to mere technical formality. Do the People inter 4 
to press that indictment for trial, merely because the 
formality of dismissal was inadvertently overlooked? 

In sun, there is no arqument and no case which supports 
the opposition of. the People to petitioner's claim of the 
inequality of protection of the law which he has suffered 
as a.result of the statutory scliem: under roview. 

The Criminal Term based its decision upon the argu- 
ment, urged b,; the People, to the effect that "The rea- 
jsonable or rational basis for distinction, in article 720 
of the CPL lies in the nature of the original criminal 
accusation or charge against Lhe cligqible youth." 


{Emphasis in the original). Whis ardqument has .already 


Oe ea 
been answered, supra, with regard to the People's advance- 
ment of the same argument. The nere accusation of a fel- 
ony 18 certainly not sufficient tyasis for a sentence of 
imprisonment, In adopting this arqument, the Criminal 


Term has actually negated the presumption of innocence, 


and has accepted, as a basis for administering punishment, 


; ; 
a mere concededly unfounded accucation, rather than a con- 


vietion. 

The Criminal Term posed "the question: Is it unreason- 
able or invidiously discriminating or irrational for our 
Legislature to say that defendant. at bar who is charged 
with the serious crimes of assault and attempted robbery 
should not have an absolute richt to youthful offender 
treatment, but that’ an cligible youth who is accused of 
stealing apples from a street vendor shall have that 
right?" The obvious answer to this auestion is that it is, 
of course, "unreasonable" and "“invidiously discriminating 
or irrational" to administer punishment based upon a mere 
charge of crime rather than upon a conviction; and this 
is especially so if, as at bar, the accusation of the more 
serious crime: was unjustified, as coneeded in the record 
by the prosecution, and the accused was actually convicted 
jof the much less serious crime. To use the terminology of 
the Criminal Term. it is definitely unreasonable or invidi- 


ously discriminating or irrational to say that a defendant 


* , ' . 
who is charqed with the serious crimes of assault and at- 


si Vl 


tempted robbery should not hawe the same absolute right 
of youthful offender treatment as a defendant who is ac- 
cused of stealing apples from a strect vendor, when it is 
conceded by the prosecution that the serious large of 
assault and attempted robbery is unfounded and should not 
have been made, and that there should not have been any 


charge more scrious than stealing Apples from a street 


vendor. 


The Appellate Division stated, in its deci: on, that 


permission, to the petitioner, "to plead to a misdemeanor 
was, in effect, an act of grace cn the part of the People 
and the trial court." It is respectfully submitted that 
there was no grace, whatsoever, involved. The People con- 
ceded that there never was any crime involved more serious 
than "assault in the third deaqrce at the most", a misde- 
meanor, and tuat the indictment for "attempted robbery in 
the second degree was not a proper disposition", The Peo- 
ple, and the Trial Court, were thus not being gracious at 
all, They were reducing the charqe to what it should have 
been originally, and saving themselves from trying a charge 
which could not he proved. 

Appe}late Division Justice Shapiro, ina concurring 
opinion, held “that an unproved charge may, under certain 
circumstances, and when considered in connection with re- 


sults of the presentence investiyation, be indicative of 


the extent and scriouaness of the improper conduct of the 


cut oes dlls 


defendant" (89), L appears that both the Criminal Term, 


and the Appellate Division have completely ignored, in this 


w % » ‘ ’ . 
case, the basic presumption of innocence. And, in this 


case, that presumption of innocence of original charge 


ripened into a certainty of innocence when it was conceded 
by the People, and accevted by the Court, that the petitioner 


was not quilty of the oricinal charqe, and should not have 


been indicted, It. i: respectfully submitted, under these 


circumstances, that the unproved, discredited and withdrawn 


charge was not, at all, indicative of any improper conduct, 


and should aot have been given any consideration, whatso- 


ever, in the imposition of sentence. 


Shapiro, J., ir his conc.irring opinion, also made the 


observation that petitioner had received "the benefit of a 


reduction in the potential maxinnm wenalty”™ when the charye 
was reduced from a felony to a misdemeanor, and that to grant 
him youthful offender treatmest would permit him “to take 


double adyantare" of the inability of the prosecution to 
carry its workload so that plea bargaining was essential. 
It is respectfully submitted that ihis observation was whol- 


ly unverrsiited, The charae was re:luced from a felony to 


misdeneanor because the People conceded that no felony had 


! been committed, and that petitioner should not have been 


indicted for a felony. There wan no plea haraain for the 


sole purpose of reducing the prosecution's workload. The 


plea of guilty to a misdemeanor was accepted because the 


etitioner had concedadly committed Crime more serious 
\ u 


than a misdemeanor. \ plea barqain is a compromise of con- 


troversy. Titere was no controversy at bar. There was a 


clear concessinn. 


Petitioner qained no advantage. He was 


afforded only what he should have received at the outset, 


a charge limited to a misdemeanor. le now prays this Court 


that he be afforded'only the same richt to youthful offen- 


der treatment which would have hoen afforded to him if the 


prosecution had not made the mistake of proceeding against 


him in aniwppropriate “orum. 


In its opinion, affirming the Appellate Division Order, 


the New York Court o€ Appeals stated: “The distinction bet- 


ween youths charged in superior as opposed to local crimi- 


nal courts is not arbitrary; it is based on the nature of 


the crimes over witich such courts have jurisdiction." of 


course, it is not arbitrary to create a distiction between 


youtns, charged witn different crimes, and to provide for 


the respective charges to be heard in different courts - the 


more serious accusations in superior courts, the less se- 


rious in inferior courts. Rut this reasoning is not perti- 


nent to the pelilioner's argument! which is to the effect 


that it is arbitrary, and a deprivation of equal protection, 


to create a distinclion between the respective punishments 


to be administored ta ide rtier] +, Charged and con- 


victed of the identical crime, because of a mere difference 
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in courts. 


In its Opinion, the New 


Stated "that ‘thore is a rationa)] 


between a youth 


a misdemeanor, " In makina 


qTAve 


felony: accusatian adainst 


on the part of the Prosecution. 


indisputably Supported in the 


in the Appellate Division. 


his brief on the criginal] appeal, 


and again at Page 31, and 


record of his plea of guilty to a 


nal Term.  vihen the petitioner 


a misdemeanor, the Prosecutor, arc 


petitioner's 


riof 


on the 


acceptance, Stating, for the 


termined, by the Prosecution, t! 


Of the two complaining witnessos, 


dictment, wore 


in the third deqree at most. ' 


on the part of the prosecution, 


never have hwy Accused of a fe] 


admission, by the Prosecution, 


serious Consideration 


Passed upon the petitioner's 


~ 7p ewe 
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York 
basis 
accused of a felony 


this statemen ct, this 


iim Was 


record, 


Petitioner, 


again at page 33, 


oriqinal 
rocord, 


yt 


unjustified and that 
Was 
thet 

iv? 
haye 
by the State 


Appeals? 


ee 


Court of Appeals 
for distinguishing 
and one Charged with 


Court 


NO Consideration SO petitioner's. Contention that the 


the rosult of an error 


This contention, although 


Was also overlooked 
at pages 6-7 of 
and again at page ll, 


referred to the 


misdemeanor at the Crimi- 


offered to plead guilty to 


stated at page 6 of the 
appeal, “recommended 

that it had been de- 
+ based upon Statements 
the charges, in the in- 
. ‘This is 


an assault 


this not an admission, 
petitioner should 
‘nd should not this 

heen the subject of 

Courts which have 


Yet, in the long 


opinions of the Appellate Division it is astounding that 


there was not a solitary mention of this admission, by the 


prosecution, ef the serious error in accusing petitioner 


of having committed a felony. It is cven more astounding 


that, in spite of the numerous references to this error of 

the prosecution in the petitioner's brief to the New York 

Court of Appeals, tivere is not a solitary reference to. this 
mE. 

error of the prosecution/sits substantial opinion! The fact 


that petitioner has lost the right to Youthful Of fender 


treatment because of a mere error, on the part of the pro- 


secution, thus appears to have been completely overlooked 


by the State Courts. Tie oversiqit, on the part of the 
State Courts, is accentuated by the statement, in the Court 
of Appeals opinion, that "There is no invidious discrimi- 
nation in a legislative decision that. those individuals 
who, on preliminary investiqation are believed to have com- 


mitted felonies should not automatically be endowed with 


the benefit of Youthful Offender status". Is this state- 
ment intended to apply even if there is no foundation for, 
and actually shecr error in, the belief that a felony has 
been committcd? In addition, in making the last quoted 
statement regarding "invidious discrimination", the Court 
overlooked the clear authority reyarding invidious dis- 
crimination which was cited and quceted in petitioner's 
brief, as follows: "then the law lays an unequal hand on 


these who have committed the same quality of offense..., 


it has made as invidious a discrimination as if it had se- 


lected a particular race or nationality for oppressive treat- 


ment. Yick Wq v. HNop!jns ihe lice, 290) 404 eGAinese Vv. 


Canada, 395 G.S. 337." Skinner v. Oklahoma, 316 U.S. 335, 


4i. 


The New York State Court of Appeals also overlooked 
the prosecution's crror by stating, in its opinion that, 
"The rationality of the statulory classification is espe- 
Cially compelling in the instant case where defendant had 
been permitted ‘ss plead down to a misdemeanor. He now 
seeks to reap a double benefit from the congestion in the 
criminal courts and the crushing burden on our criminal 
courts and the crushing burden on our criminal justice 
system, by not: only securing a plea to a lesser charge but 
also obtainina automatic vouthful offender treatment. 
Indeed, if the trial court were aware that such consequences 
might flow from the acceptance of defendant's plea, it 
very well may not have been willing to dispense with a 
trial or disposition on the oridinal felony charge." It 
appears, from this quotation, that the Court was clearly 
overlookina the record circumstances of the guilty plea. 
The congestion jin the criminal courts had nothing to do 
with the accentance of the gnilty plea. Clearly, the plea 
was accepted because bike rrosecutor stated, for the record, 
that, based upon statements of Lhe complaining witnesses, 


the indictment ‘or a felony hv! no basis, and that, "This 


ie an assault in the third deqrce at the most.” After that 
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Statement, how could the trial court have "not... been 


Willing to dispense with a trial or disposition on the 
Original felony charqe”.’ It is respectfully submitted 
~ ce) 


that the Courl. labored under a vital misconception of 


the record. 


In United States v. Bland, 472F.2d1329, cert.den. 
412 U.S. 909, cited*by the New York Court of Appeals, the 
principal issue was whether defining in a statute, the 
term "child" as not including an individual, over 16 years 
of age, dharued by the U.S. Attorney with certain offenses, 
constituted an unconstitutional leqislative classification, 


or a negation of the presumption of innocence. The sta- 


tute, 16 D.C. Code, Sec. 2391(3) (A), was enacted by Con- 


gress "To improve the oneration of the juvenile justice 
system in the District of Columbia hy removing from its 
jurisdiction certain individuals be'ween the ages of 16 


and 18 whom Congress concluded (1) were beyond rehabilita- 


tion in the juvenile justice system, and (2) whose presence 
in that system served as a negative influence on other 
juveniles." (4721'.2d1332). Plainly, the classification in 
that statute had a rational basis, It was designed to pro- 
tect a rehabilitative class whose presence “served as a neqa- 
tive influence’. There is no sucii rational basis for the 


Classification in thi statute ab bar. 
The Bland issue was described, »y the Bland Court, in 
a footnote, 472f.2d1336-1337, as involving "determination 


of which jurisdiction - adult or juvenile - attaches. 
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in the first instance." There } ‘uch issue at bar. The 


issue, at bar, is whether it is violative of due process 


and equal protection to. confer, upon one court, the 20wer 
[ <5 l ' I 


to impose a harsher sentence than another court, upon the 


very same defendant, for tha very sane conviction of the 
very same crime. This distinction between the Bland case, 
and the case at bar,,is plainly evident ‘rom the Bland 
Court's discussion of the effect, woen the presumption of 


innocence, of the prosecutor's 


decision determining whether 
an accused shall be ri $ un adult or a juvenile. The 
Court said, "While the decision does have the effect of 
determining whether appellee is to be tried as an adult or 
a juvenile, it is not a judgment of guilt or an imposition 
of penalty. On the contrary, it is simply the result of a 
determination by the United States Attorney that there is 
sufficient evidence to warrant prosecution of the appellee 
for the offense charged and that adult prosecution is 
appropriate. »<eAS the subsequent opinion of District 
Judge Gesell] [U.5. v. Alexander, 333F. Suppl213), ruling on 
this same issue under this statute, recoqnized: 

It should he noted... that in the event of convictions 
the extraordinarily flexible provisions of the Federal 
Youth Correction Act... are Com lete:ty Avallable. 

Weeee the United States Attarney's decision in the 


case at bar marks only the beyinning of the process of ad- 


judication of annallea's quill, # process marked by the pre~ 


sence of all the traditional protections of procedural due 


il as ; mans 
process, followed by the ox 


xtraordiaoarily liberal rehabili- 


tation provisions of the Federal Youth Corrections Act.” 


(472F.2d1338). 


~ ° 


At bar, the unfounded, erroneous deescion of the prose-~- 


cutor to proceed » indictment has resulted, not in "the 


beginning of the nr 3 of adjudication", but in the impo- 


Sition of a penalty violative of petitioner's constitutional 


rights of du otection of the law, des- 


pite the fact that the prosecutor on the record, 


as has been dené@nstrated, supra, thi procedure, by 


indictment, vas unwarranted! 


The New York Court of Appeals also cited Jackson v. 


State, 31150.2d658 (cited in the Court of Appeals unrevised 


Opinion as 31159.2d662). In that case, the 


’ 


Court upheld the 


constitutionality of a statute w contained a provision 


that the circuit court (apparently ¢ adult, rather than a 


juvenile, court) shall have exclusive jurisdiction of the 


trial of a child, over 13, charged with a crime punishable 


by life imprisonment or death. 1t is respectfully submitted 
that this case is no authority atl bar. 


Tic New Yerk Court of Appeals also cited “yers V. Dis- 


trict Court For Fourth dudicial bist., 518P2d836. In that 


case, the issue was whether a prosceutor may +e endowed 


with discretion to file adult charees against juveniles who 


had been adjudicated delinwent for acts which would have 


constituted felonies jf committed by adults Hot at all 


a 
a + 


an i a 


there involved was the pertinen! 1t bar, involving 


unequal protection against the pover of imposition of dif- 


ferent penalties by different courts, upon the same defen- 
a 


dant, and for the same convictior 


nm of the same crime. 


fully Subnitted, 
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THE CL + Civil hearing, Drayton v. People 

State ‘ w York. 

MR, SCHWAR'®%: For the Petitioner, your Honor. 

THr COURT: You are Mr. Schwartz? 

MR, SCHWARTZ: ‘Yes. My adversary is here, 

Mr, Franklin Carroll from the District Attorney's 
staff. 

Tn COURT: Good afternoon, Mr. Carroll. I 
have read these papers, Mr. Schwartz. 

However, I would be pleased to see whatever you 
have to say in support of the application. 

MR. SCHWARTZ: I thought if your Honor would 
aqree with those papers that would dispense with the 
need of my addressing the Court. 

THE couRT: I wouldn't wish to deprive you of 
any additional persuasion. 

MR, SCHWARTZ: I am very happy to hear your 
‘tonor use the word “add.” I wouldn't say it's an 
admission. I hope your Honor has been affected by the 
brief. tT take no credit for it. 

Tun courT: I have been affected by briefs of 
both sides. 

MR. SCHWARTZ: Well, I can compliment 


Mr. Walsh on his briefs. I can say they presented 


sie 9 /- 


some serious problems when I got them, 

If your Honor please, before I embark upon the 
arqument of this matter, I think the bench should be 
advised of the following act: We spoke to somebody 
in the Department of Corrections. I can give your 
Honor the name. Mr. Douglas, the Division of 
Correction Counseling SErvices, the Department of 
Correction. His telephone number, your Honor, is 
374-4447, 

7 This is important because he advised us that 
regardless of what happens here, regardless of anythin 
else, Mr, Drayton, the young man here, is only 21 
years old and will be out in ten days and we would 
like to reply after the completion of the argument, 
sir. We would like to apply -- if there is any 
discommediate decision, we would like to apply for 
his release on bail. The reason for doing that is 
that this young man is, Mr. Drayton is a rare 
exception, one of what I would call a brilliant demon, 
He has been in jail for a little over six months. 
Then when we initiated the proceedings to have him 
released, we brought a motion to set aside the 
sentence. We went to the Appellate Division and they 
gave us leave to go to the Court of Appeals. He was 


out on bail during all of that time and he did the 
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unusual and rare exceptional thing. He returned to 
high school, took a crash program of graduating from 
high school and thereafter enrolled in the State 
University at Westport. He completed two semesters 
there and during the summertime, instead of bumming 
around or wasting his time, he went to New York 
University and completed a course there. At the same 
time, while at New York University in the summertime, 
he also had a job earning somemoney for the expenses 
of attending college. In other words, your Honor, ve 
feel that this is one of the rare occasions where 
there has been complete and total rehabilitation. 


Of course, we can't bore into his mind as to 


| 
whether his character has reformed, That we can't do! 


but where do you find a person who has been in jail 
under a criminal charge like this going back to school 
and applyiag himself with such devotion, and by the 
way, his marks for the first two semesters were 2 C's 
and 4 B's and an A. Although not exceptional 
scholarship, it does indicate sincere application. 

I am presenting that to your Honor. Perhaps 


I am elicitingyour Honor's favor, sympathies in my 


favor but that is my obligation. 


THE COURT: I understand that. I think, 


6 
hovever, I was about to say the jurisdiction of this 


Court would depend upon your persuading me that there 
is substantial merit to the legal position advanced. 


MR. SCHWARTZ: Of course, I am faced with a 


difficult task. Your Nonor realizes that. There is 


an opinion, lengthy opinion in the Court of Appeals | 


holding that the statute is constitutional and who am 
I to buck the Court of Appeals and convince your Honor 


that the seven judges there are wrong, but there were 


times when [ felt that the Court of Appeals was wrong 
and even though we never resolved the conflict I 
still stuck to my own thinking. - 

Now, if your Honor pleases, you will find that 
we have cited some law in the petition and then 
presented, on top of that, a voluminous brief. Your 
Honor will forgive us but under the pressure and 
tension, we couldn't do a total and complete job. 

I assume your Honor knows what the issue is 
but please let me redefine it. 

This defendant, Arthur Drayton, and he was 
under 17 when the event upon which he was brought into 


the toils of law occurred, he was under 17, was 


indicted for assault third degree. 
Is that correct, Mr. Carroll? Indicted 


second degree? He wouldn't have been indicted if ther 


~ TM 
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had been only an information for assault third. It's 
third. Second deqree, 
MR. CARROLL: And attempted robbery second 
deqree,. 
MR, SCHWA”TZ: Thank you. 


That document, the indictment, meant that he 


would have to go through the criminal courts, through 8 


the channels up into the Supreme Court. In the 


Supreme Court, he pleaded guilty to assault, third 


deqree, 


Now the statute creates a rather peculiar 


distinction and we feel here and we felt all along 


and it was seriously considered by the Appellate 
Division and the Court of Appeals. They must have 
felt there was weighty merit to our contention that 
the distinction I am to bring before your llonor was 


unconstitutional. Judge Shapiro gave us leave to 


appeal and the Appellate Division considered it for 
quite some time. A lengthy opinion was held over 

there and then we got permission to go to the Court 

of Appeals and the Judge handed down a lengthy opinion, 
They felt there was merit and valid and basic 

argument to our contention that the statute is 
unconstitutional, in that it defines the equal rights 


provisions of the -- 
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THE COURT: Equal protection; is that what you 
are trying to say? 

MR. SCHWARTZ: Well, forgive me, your Honor, I 
am not that familiar with the Constitution. In this 
case I would 'say these two words are synonymous, 

What we are dealing with are rights and what all the 
other courts, the Supreme Court proceedings, they 
include the word “rights.” Although I may be mis- 
quoting the Constitution, the thought ie there has 
been a denial of equal rights. The appropriate 
sections, and we have cited the numbers, the sections 
in our brief, provides that where the defendant plead 
guilty in a criminal court and there it must be only 
to a misdemeanor, they wouldn't have the authority to 
accept a plea in a felony. Where he pleads guilty to 
a misdemeanor, the hands of the criminal judge are 
tied. He is limited with respect to the punishment 
and sentence that he can inflict upon the defendant, 

First of all, the statute says that where he 
is under 19, where the defendant is between 16 and 
19, Youthful Offender treatment is mandatory. He has 
no choice in the matter. It doesn't make any 


difference what he thinks’ of the character of the 


defendant. It doesn't make any difference that he 


may even believe that this defendant will never be a 
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useful member of society and will spend the rest of 
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his life as a criminal. He has no authority to impose 
a sentence to exceed six months and must accord the 
defendant Youthful Offender treatment. The same 
section, or a section within that article provides 
that where the defendant starts the course of criminal 
attack in the criminal courts, through an indictment, 
that therefore the defendant must appear or have his 
punishment or whatever it is decided in the Supreme 
Court, the Judge there has the discretionary power to 
deny the defendant the Youthful Offender treatment, 
even though he knows, finds that he is eligible for 
Youthful Offender treatment and there is no 
limitation. The same limitation that is imposed on 

a criminal judge, that he is not subject to that 
limitation and in this case, although the defendant 
was indicted for assault second degree, he pleaded 
guilty to assault third degree. The sentencing judge, 


the judge before whom the matter came, found the 


defendant was eligible for Youthful Offender treatment 


but denied him that on account of a previous record 
before, apparently before he was 16 and also gave 
him the limit, on the plea, of one year. 


Now, it is our contention, we have a twofold 


contention here. First of all, that is unequal 


treatment, unequal protection of the law. We claim, 


and one of our cases says so, not in so many ieeks. 
that where the facts of the proceeding are identical, |. 
it's a violation of the equal protection provisions o 
the United States Constitution and the New York State 
Constitution for the court imposing the inbenee to 
have different powers, one to have a greater power an 
andthe other one to have his hands tied and limited. 
Why should defendants appearing in court, under the 
same identical facts, a conviction of assault third, 
why is it that in the criminal ‘court“he‘ can't get? - 
more than six months; he can't get -- 

THE COURT: May I interrupt? 

MR. SCHWARTZ: May I ask your Honor one favor? 

THE COURT: Yes. 

MR. SCHWARTZ: Please, never hesitate to 
interrupt me or else how can I find out what is in 
your Honor's mind? 

THE COURT: You made the statement, though, 
that where the facts are the same. Now, that isn't 
quite true, as I understand from your papers and 
what you have stated so far. If I understood or 

remember correctly, what I read, a Youthful Offender . ; 


who is initially accused of a misdemeanor offense is 
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so accused because the underlying facts of the charge 
are what to be believed to be the basis of the charge 
are less serious. However, where a young man who 
would, or boy, if you would call him that, is accused 
initially under an indictment, am I correct in 
believing that in the State system, indictments are 
only employed where felonies are involved; is that 
correct? 

MR, SCHWARTZ: Yes, your Honor. 

THE COURT: We don't indict someone -- 


MR. SCHWARTZ: I agree with your Honor. 


THE COURT: In other words, they don't indict 


for a misdemeanor. 

MR. SCHWARTZ: I agree with that fully. 

THE COURT: Now, it's commonly accepted that 
the facts involved in a felony-type situation are more 
serious. 

MR, SCHWARTZ: I concede that. 

THE COURT: So, when you say there is an 
inequality here, are you being strictly accur 

IR. SCHWARTZ: I believe I am, sir. 

THE COURT: Why? I am talking now about the 
original beginning of*the prosecution. 


MR, SCHWARTZ: I go along with your Honor's 


arguments and I understand what your Honor is trying 
to tell me and that was the point to which the 
decision of the Court of Appeals is based, that these 
are two different situations, but if your Honor 
pleases, of course, I may have nerve disagreeing with | 
the Court of Appeals and I respect them, but I feel 
that they are wrong for this reason, 

THE COURT: One thing I think you should bear 
in mind: xX don't believe the Federal Court, in the 


exercise of its habeas jurisdiction, is supposed to 


sit in correction of errors of the New York Court of 


Appeals in interpreting the law of New York or 
applying it. Our function, as I understand it, is 
sinply and solely to determine whether the law, in 
and of itself, or as interpreted, violates equal 
protection by not having some rational purpose when 
it differentiates through the application of the law 
from the situation of somebody else. You see? 

MR, SCHWARTZ: Your Honor, I follow your Honor 
completely and the Court of Appeals said that there 
js a rational differentiation between the two 
situations. Now, I feel -- 

THE COURT: Growing out of the manner in which 
the accusation originates. 


IR, SCHWARTZ: I've considered that and my 
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argument, one of my arquments, I will address myself 
ho that matter right nov. 

It is myfeeling, and with pride I can say, tha 
‘when I feel some way or something about the law, 
having practiced for quite a qood many years, I am 
ashamed to tell your Nonor how long -- 

THE COURT: You shouldn't be ashamed of that. 


MR, SCHWARTZ: Even though I may disagree with 


the bench and Court of Appeals, I am conceited enough 


and have pride in my thinking ability that there may 
be some basis for my thinking, even though the Court 
of Appeals disagrees with the Appellate Division. It 
is my conception of the law that a pleading, whether 
it's in a civil matter or in a criminal matter, a 
pleading is not proof of the facts and a pleading, 
although it directs the path of the Court into 
“hich the controversy is to go through, shouldn't be 
permitted, cannot be the basis for the imposition of 
™ serious punishment. The punishment can come only 
after conviction and can be predicated only on what 
the conviction was for. 

In other words, once a judgment of conviction 
ccenurred and sustained by the defendant, then the 


pleading and indictment are all merged in that 


14 
judqment and consistent with the procedural evidence 


rule. 1 think the same thing applies to judgments. 
Everything that ocevrred before that becomes null and 
void and cannot be made the basis for the infliction 
of serious punishment. 

Now, this defendant pleaded guilty and there 
is a conviction but the conviction is assault third 
degree. The punishment should be dictated, the 
punishment should be dictated by the conviction and 
ent “hat the indictment said. After all, the 
indictment is no proof of the facts that occurred. 

It is no proof of the crime that was committed, and 
in this case, this is an argument specially applicabl 
.ecause in open court, when the plea was taken, your 
llonor, the prosecuting attorney made a statement -- 

THE COURT: I am familiar with it. it 
chouldn't have been a felony case. At most, it was a 
nisdemeanor,. 

MR, SCHWARTZ: It shouldn't have been a felony 
case and I think we have a right to rely on that 
statement but whether the prosecuting attorney was 
right or wrong, there is a possibility -~ well, we 
say a probability -- let's assume there was only 4 
pensibility that that was correct. The differentia- 


tion there strikes down the rights that we would have 
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had under that possibility, if there was only a ’ 
possibility that it was no more than a misdemeanor. 
The Court of Appeals or the judicial system of the 
State of New York had no right to deprive us of the 
benefits of even that possibility, but looking at it 
from the broad point of view, your Honor, the Court 
of Appeals said that we have to look to the indictmen 
to see whether the Court should have that power. a 
don't think it's fair to look at the indictment. I 
feel that the facts contained in the indictment mean 
absolutely nothing at all, It's the indictment -~ it 
is merely a document which indicates the procedure 


that is to be followed and to predicate a severe 


punishment, and this was a severe punishment to deny 


this defendant YO treatment merely on facts that are 
not proven, you are hurting highly, very, very 
improperly, he is injured, damaged very, very 
coverely. 

THR COURT: You would say that the only facts 
proven are those admitted by his plea to assault in 
the third degree? That's whatyou would say? 

MR. SCHWARTZ: Not only that those are the 
facts that are proven, I go further. I contend that 
the indictment lost all effect as soon as the plea 


‘ac accepted. The judgment of his conviction, as I 


stated before, merges all previous proceedings. 

THE COURT: The only thing is, I know what you 
are saying and it's certainly logical and I don't 
suggest I am disagreeing with it, but we do know, 
when you get down to dealing with the realities that 
the law generally attempts to deal with, that there 
are situations where the indictment does indeed rest 
upon acts which are felonious but nevertheless, for 


whatever reason, the District Attorney is willing to 


agree with the defense counsel to accept a plea to a 


lesser grade of offense, and indeed, perhaps 
reducing it down to a misdemeanor and that, you know, 
frequently happens. Not frequently happens. 

I realize that what complicates this thing is 
the youthfulness of this defendant and the Youthful 
Offender status question which is raised, but the law 
cannot take account of every exceptional circumstance. 
Pight? It has to deal with the generalized realities 
of the situations and not inhibit the right, let us 
say, of both the prosecutor to reduce, in order to 
accomplish, first of all, saving the time of the 
prosecutor and of the Court in trying a case where 
the defendant says I am willing to plead guilty, 
provided you give me a misdemeanor or you agree, for 


ome a 
instance, that he won't get more than the maximum on 
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the misdemeanor and something to that effect and the 
prosecutor says, yes. 

Now, forgetting for a moment the age of this 
defendant, you could hardly say that this was an 
irrational permission of the law to allow that to 
happen. Yet, if the acts were considered, the circum- 
stances serious, if the defendant got the maximum for 


the assault, he could hardly complain because he had 


the prosecutor say, "No, I will not give you the plea, 


I will try this as a felony case." There is a 
possibility that the man will be convicted. 

MR. SCHWARTZ: I have two answers for that: 
I believe I am correct in stating that the record does 
not indicate any affirmative plea bargaining. TI have 
read the record. I wouldn't say that I studied it. 
I told your Honor I did not write the brief so I didn’ 
study it but the record does not indicate that there 
wasany act of plea bargaining and I don't think that 
the Court of Appeals had the right to assume or 
presume, whichever word is applicable, that there was 
such a thing of plea bargaining. I think that my 
statement that the plea benefited the State of New 
Yor’ is not inconsistent with the record. 

THE COURT: I'm looking at the record. 


MR, SCHWARTZ: 63(d) of the record, 


ss 


oa 


THE COURT: Yes, I know what you are referring | 
to. When you say there was no plea bargaining, I'11 
accept how you characterize it but it was the defense 


application to withdraw a plea of not guilty and 


plead to assault in the third degree. Ordinarily, th 


defendant cannot control the acceptance of the 
prosecutor -- I mean the prosecutor has to agree that 
he will accept such an offer. Isn't that the bargain? 

That is to say, the bargain is, in order words, 
either for dismissal of the indictment or full 
satisfaction of the indictment or what have you. 
The plea of assault in the third degree wil] »e 
accepted and that is the bargain, as I understand it. 

MR. SCHWARTZ: The statement I am about to mak 
is not inconsistent with the record. The prosecutor 
may have come to this defendant and said, “Hey, I've 
gone through the Grand Jury minutes and he did say he 
spoke to two complaining witnesses the day before the 
motter came up on the calendar and I find that it's 
n? misdemeanor," 

THE COURT: No felony. 

MR. SCHWARTZ: "It's only a misdemeanor. It's 
not a felony.” There is that possibility and I feel 
thot where such serious rights are involved, I don't 


think the honorable Court of Appeals -~ and of course 
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I respect them immensely, I don't think they had the 


right, even judicially or as a matter of decency, to 

assume that there was plea bargaining here. There is 

nothing in the record here to indicate that there was 

affirmative plea bargaining, give and take a situation, 

between the prosecutor's office and this defendant. 
Now, if your Honor please, you will notice I 

am not denying that there was such. All I'm saying 


is there is nothing in the record to indicate it and 


I think I have a right to invoke the rule: What's no 


in the record shouldn't be assumed or presumed. 


Now, may I -- if your Honor will bear with me 


for one moment? 


(Pause. ) 

I stated before your Honor that the indictment 
shouldn't be considered or should not be involved in 
the issue as to -- the issue that we are presenting 
here. Now, to show the basis for my feeling that the 
indictment should be ignored, I read from page § of 
the opinion of Judge Gabrelli (phonetic), and where 
he raised the point that your Honor raised previously 
that there is no invidious discrimination involved in 
the leqislative decision that those individuals who 
on preliminary investigation are believed -- since 


when aid your Honor we predicate such a question as 
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to the length of time of imprisonment should be 
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predicated on mere belief? The word believed is used 


by Judge Gabrelli. Will your Honor impose 4 more 


because your Honor believed something? I am 


attacking, your Honor, the argument of the Court of 


serious -- impose any sentence on a person just 
j 


Appeals, and I am using their language. That word 
"belief" squarely shows, in my humble opinion, that 
there is a necessary basis here for telling this 
defendant here that he can't get YO treatment and 
must serve a full year in jail, but on this question 
of the difference of treatment by the statute, 
suppose your tlanor, instead of being highly technical 
and using those words about discrimination and the 
proper qualification and all of that, takes this 
defendant as an individual, and I think that is as 

a matter of law, I have a right to ask you, your 


Honor, to consider it from this point of view. 


(continued next page) 
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What does it look like to the layman who says 
here is this person who pleaded quilty to a criminal 
court for the same crime that the other one pleaded 
in the Supreme Court but this one you can deny Y.0. 
trestmert and you can give him a full year in jail, 
rut this one the law save that this  .udge can't 
cjive you more than a half year and aive you Y.0. 
treatment? On the simple basis like that, is that 
fair? I think the lanauace used by the Court of 
irpeals, and other cases that are there, as long as 
the differentiation is arbitrary, you can have two 
different treatments. 
Your Wonor, that is not equal wrotection of the 
That is not giving both parties the same and 
ecual treatment and mav I just make this statement: 
additional statement? 
We are talking about equal protection of the 
It reems to me that it can be invoked, not as 
a matter of constitutional right. Justice means -- 
carries with that word, equal protection af he law. 
When you are giving two different people, under the 
S identical circumstances, and the circumstances 
ars identical if they plead guilty to the same crime, 
‘’rdless of the fact that one is only by information 


in the Criminal Court and the other one in indictment 
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rand Jur , wel) AY ot giving them eaqual 
game puniabment or the name relief, 


ronatitute justice, regardless of whether 


Staten Constitution imposes that obligation 


rn.) ‘Mur emotions in the 
“ll I’m trvinoa to sav to vou is that the 
inreme Court of the United States has iteclf laid 
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lines which the lower courts, such as rmvself, 


conscience atternt to follow. We cannot 


at the Eunreme Court has had to say, assuming 


hat they have had to say applies to this situa- 


guidelines ie that Pederal 
not lightly overturn the statutes of. the 
a State, on constitutional grounds, unless 
or you can find, that there was no 
for the lecqislature to have made such 
Po you understand? I am a court of 
siiection and your araument does seem to 
irrational. That's what you are 
You are talkira akout not cetting 
n but vou trem to he sayina that there 
irrational about saving that in one court 


iarqed with a misdemeanor, indeed if you 
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are found guilty of it, I take it in the local criminal 
court, you den't have to plead guilty. You can stand 
trial without a jury and if you are found guilty, the 
maximum is six months. You don't even have to show 


evidence of con:rition or rehabilitation by offering 


a plea. ix months is all you get and then you say 


by the mere happenstance of being in the Supreme Court, 


and you show contrition and an effort of rehabilitatio 


by offering to plead guilty, acknowledging your crime, 
vou can get up to a year. I know what your argument 
as. 

MR. SCHWARTZ: I know the United States Supreme 
Court has used the term “irrational differentiation." 
We have to go the meaning of the word "rational" and 
it is my feeling, perhaps it’s my belief, that the 
word "rational" cannot include a situation where there 
is inequality. 

THE COURT: That isn't so. 

MR. SCHWARTZ: I haven't researched that point 
and haven't gone through it. 

THE COURT: There are many cases where it had 
deciaded that one. The state said we will give two 
hundred and fifty dollars a month for the support of 
poor families and we don't care whether they have 


two children or ten children to feed. Two hundred and 


fifty dollars is the amount and it was tacked on it 
on the ground that it is ridiculous; it is uneaual. 
You can't feed ten children with the same amount of 
money as two children. I have to say it's logical. 
The Supreme Court said each family got the same amount 
of money; two hundred and fifty dollars. The state 
has limited resources. We cannot say it is rational 
where the state has to distribute what it has,to say 
that eac family should get the same, even though the 
effect is to leave a family with ten children less 
well off than one with two children. 

So, the mere fact that heing treated unequal 
doesn't mean being deprived of equal protection under 
the law so as to invoke a constitutional prohibition. 
I cite that as an example of one case. 

MR. SCHWARTZ: I realize that, your Honor, 


but the thought occurs to me, I hope your Honor will 


agree with me, that the definition of the word 


“rational” should be different in civil cases than in 
criminal cases, because in the cr‘minal case far much 
more ig involved. This young man's future in involved 
on his losing the conviction against him. His whole 
future is involved in this, to be able to throw off 
this conviction and if he gets Y.O. treatment, he 


walks into society, after his graduation from college 
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and there is no dceubt about it that he will be a 


member ecual to society, without the ball and chain 


of a criminal conviction, so that I am asking your 


Honor that even though the United States Supreme Court 
used that language in a civil case, please, I feel 
that there should be made a distinction made between 
a criminal case and a civil case, that the word 
"rational" should be interpreted in favor of this 
defendant, only hecause it's a criminal situation. 

TNE COURT: Let me ask you this: There are 
others who appeared in the Supreme Court, let us say, 
and mled to misdemeanors and they can get up to a 
year, the only difference, let us say, they are found 
not eliqible. You are saying that because your 
particular client happened to be eligible, he ought 
to be treated the same way as eligibles in the lower 
court or the local court are treated; is that what 
your argument is? 

MR. SCHWARTZ: My argument, your Honor, is 
thot the treatment, the sentence, the punishment, must 
be oredicated exclusively and only on the judgment 
of conviction and nothing else and whatever preceded 
that, I feel has been totally and completely merged 
jin the conviction, just as we have the vrocedural 


eviconee rule, I feel the same type of thinking is 
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applicable to jucdqments, to all judgments. You can't 
go hehind the judgment, even in a civil judgment. You 
have the decision there. You have the judgment. You 
can't go behind a judgment to determine what is what. 

THE COURT: I understand vour argument. 

MR. SCHWARTZ: That is what makes -- 

THE COURT: If you put it in more simple terms, 
why should a young man, eligible to be a youthful 


offender, be worse off in the Supreme Court than he is 


in the local criminal court. 


MR. SCHWARTZ: Now, another phase of that, 
your Honor, is, and frankly, we couldn't find any law 
on this, and it's another phase of this and I argued - 

THE COURT: The trouble is you are always 
raising cases that we can't find any law on. 

MR. SCHWARTZ: We know that there are different 
layers of jurisdiction in the same court system. The 
Supreme Court has the greater jurisdiction than the 
criminal. 

TM COURT: I'm well aware of that. 

“MR. SCHWARTZ: Now, that superiority consists 
onlv in the areas in which the Supreme Court, the 
hicher court, can function. For instance, the higher 
court can handle equity cases. The lower court can't. 


fut where you have a situation where the facts are 


identical in the two courts, as here, the facts are 
identical in the Supreme Court and in the lower criminal 
court. 

In a conviction of a misdemeanor why should one | 
judqe or one bench have greater powers than the other 
one? Is there any difference in the training between 


the two members of the bench? 


THE COURT: I don't think you're going to get 


anvwhere with that argument because the facts of life 
are that the Supreme Court justices are chosen on a 
different basis than inferior court judges; that they 
do have different jurisdiction. No question about 
that. 

I think what really the best thing you can say 
is: Why should a defendant found guilty of a particula 
offense be treated any differently for that offense 
;ecause it happens to be in the Supreme Court, then 
in the local criminal court? There is logic to what 
you sav with that. I vi to agree with that. What 


rational basis is there for that differentiation? 


If I can be persuaded that no rational basis 
is shown, then you win, but if T am persuaded that 
there is a rational basis for that distinction, then 


vou lose. 


“R. SCHWARTZ: The only basis for that distincti 
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which I do not consider rational, is the only differencp 
is that in one, there is an indictment by a Grand Jury 
ard the one there is not. I am stating again, your 
Honor, that I feel that the bench must ignere the 
fact that in this case, in the Supreme Court, 
matter starts with an indictment from the Grand Jury. 
I feel that -- may I finish? i feel that the Court's 
attention, the telescope or microscope the Court will 
be looking through, should cover only the conviction 


and nothing else. I feel that the Court has no right 


tc, aS a matter of judicial philosophy, to give any 


consideration or lend any weight to what had preceded 


the conviction. That is mv argument on that basis, 
simply. 

Now, may I continue a little further? 

THE COURT: Let me ask you this: What more do 
you have to urge? I think we fairly well explored the 
innards of this legal situation and I would like to 
hear Mr. Carroll. 

MR. SCHWARTZ: I am inflicted with a very poor 
memory. I make myself a little outline. 

TUE COURT: Would you look through it and see 
if there is anything we haven't touched on that would 


enliqhtening? 


MR. SCHWARTZ: The last that I would like to 


leave with the bench is: I think I have covered most 
of the things. The last thought I would like to leave 
with the bench is, even if there is a rational basis 
for it, we have to show, the people have to show that 
there would be some benefit to society, or to the 
people. by insisting on a strict interpretation of 

the law. 


THE COURT: Oh, nO. If doen't think I couid 


accept that. As I said to you awhile ago, a Federal 


court is not set up to oversee the state courts and 
to correct errors they may make, unless they are 
errors of constitutional dimension. That is my point. 
This Court has a very limited jurisdiction. The 
Federal Court, as the Federal system, has its own 
criminal jurisdiction. It does attempt to tell the 
states how they manage their courts and criminal 
jurisdiction, only when the United States Constitution 
comes into play and something is done which the 
Constitution does not permit to be done, and then 
may a Federal court attempt to do something about it. 
MR. SCHWARTZ: I concede all of that and I 
recognize the fact that there should be a limited 
jurisdiction in this Court to override the decisions 
of the other courts, especially in view of the -- 


well, almost the doctrine of res judicata, almost 
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applicable here. fHowever, our objection to the decisio 
of the Court of Appeals is of Constitutional dimensions 
Whether there is or isn't a rational basis, there 
definitely and squarely is inequality of treatment. 

We can't get away from that and the mere fact that 


certain language was used by the United States Supreme 


Court, cannot contradict the fact that the defendants 


who are in exactly the same position, one in the 
Supreme Court, and the other in the lower court, who 
are in the exact same position of having pleaded 
guilty to the same identical crime, those two defendant 
are not getting equal treatment. That is a matter of 
serious constitutional dimension and I feel that we 
have absolutely every right to ask your Honor to 
decide that -~ 

THE COURT: You have the right to ask me. 

MR. SCHWARTZ: That's all I said. We have the 
right to ask your Honor to rule that there is definitel 
an inequality and what my adversary will do -- 

THE COURT: Why don't I let him do it. Don't 
assume anything. 

MR. SCHWARTZ: He has to juggle words of the 
United States Supreme Court and I am asking your Honor, 
this is not a matter, nor is it fair, to juggle words 


or a matter of semantics. There is inequality and this 
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boy must have the benefit of the decision, releasing 
him for his own future. Thank you, your Honor. 

THE COURT: I understand what you are saying. 

“mR. SCHWARTZ: I may ask for time to reply to 
my adversary. On the other hand, I may not. 

THE COURT: All right, Mr. Carroll. 
Goou afternoon. 
MR. CARROLL: Good afternoon, your Honor. 


Judge, I have very little to add to what has 


been submitted to this Court in brief. Mr. Schwartz’ 


remarks, I thought, were quite passionate; rather 
elocuent. It seemed they addressed two questions, 
neither of which is precisely before this Court. One 
of vropriety of the sentence, originally, which was 

a matter which was discussed in this record before 
Judqe Cudah, when it was passed and, secondly, as 
matter of legislative policy, the wisdom of the 

Now York State Legislature enacting this series of 
statutes, which inter-relate in the way it is outlined 
in my brief and in the committee reports to the 
lesislature which I cited. However, this Court does 
not sit as you are so aware, to judge the legislative 
wisdom of the New York State Legislature or any other. 
Yhe question is whether the legislation is so irration 


al, so contrary to logic and reason, that it violates 
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the equal protection clause, due process clause of 
the United States Constitution. It has no rational 
basis at all and I submit that the record is clear 
that this legislation is based on reason and on fact, 
both the point made in the brief about the context 
of the indictment, the fact that the legislature may 
conclude that the ultimate disposition, ultimately 
reached, made, may not be in the context of the plea 
barqaining show the underlying cause of the intent 
and the legislature might use that as a basis for 
justifying a distinction in treatmer:t at sentencing 
when the more serious charges involved and that's what 
we have here. This defendant was indicted for a 
class D felony, carrying seven years. 

THE COURT: One thing I would like to add, 
since you pointed out this argument in this direction, 
isn't it a fact that at some point, which I believe 
weuld be applicable here, the legislature, in New York 
in effect, deferred the finding of youthful offenders’ 
eligibility from the pre~>cleading to the post convic- 
tion stage? 

MR. CARROLL: Yes. 

THE COURT: And what statute is that? What is 
the reference to that? 


I have your briefs but I would like to have you 
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tell me what you consider that amendment to be. 

MR. CARROLL: I believe that the reasons for 
it are discussed in the passages in the legislative 
history cited. These statutes were all enacted as 
part of the package that went through in one bill. 

THE COURT: Let me say I understand some of it. 
I remember some of it. For example, the Baldwin case 


in the Supreme Court which created a problem in that 


it said that anyone who was qoing to be charged, even 


with a misdemeanor in which sentence greater than 
six months be imposed is entitled to ahgury trial. 
In the sunerior courts, jury trials are unheard of 
with misdemeanors so, rather than deal, to cope with 
that situation, a whole new pattern of misdemeanor 
procedure was worked out; correct? 

MR. CARROLL: Yes. 

THE COURT: Which also entailed the treatment 
of young people who would be entitled to youthful 
offenders' treatment. You are referring to that? 

MR. CARROLL: Yes, and the statute that changed 
the tire for the decision on the granting of youthful 
offerd>r treatment is this statute 7201A and there is 
a corresponding provision that provides that on the 
request of an eligible youth after the indictment is 


filed in the superior court, the instrument will be 
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sealed, 

THE COURT: Yes. Now, the fact remains, aside 
from that, the legislation, or at least the nhilosophy 
of the youthful offender treatment is -- was to insure 
that no young person, who would commit let us say his 
first offense, would thereby he stigmatized for life 
with a criminal record and would get the benefit 
automatically as I understand it in the criminal courts, 


of youthful offender status which would mean his status 


of a youthful offender that he get, at most, a sentence 
of no longer than six months, the criminal record 

would be sealed so he has no record. Only if he did 

it acain would he run afoul of the law, in effect, and 


I suppose under those circumstances, he would be 


court and still get six months again for whatever he 


did the s 


' 
| 
denied a youthful offender treatment in the lower 


MR. CARROLL: The second time around would be 


for a year. 

THI. COURT: The misdemeanor charge is up to a 
year. le can get a year the second time around and 
gct a criminal record for a year. If there is any 
sianificance at all though, aside from these to some 


extent housekeeping purposes, if there is any purpose 


at. all to the youthful offender treatment, why should 


it be denied to a young man who happens to fall into 


i 
the Supreme Court, under an indictment, but after the | 


pleading stage, the crime defined to also a misdemeanor 


and the determination of his status, post conviction, 


mandated but left to the discretion of a judge who 


is not mandated. Otherwise he is eligible. Not 
| 


thinks he ought to get a year. I am not persuaded of 
the rationality of that in the whole scheme. 

MR, CARROLL: Well, I wonder if the Court is 
using rational and wisdom interchangeably. 


THE COURT: I am talking about the logic of it. 


Why should the mere fact -~- I understand how he gets 
into the Supreme Court. I assure you I have that in 
mind but since it seems to me the youthful offender 


program is applicable to both courts, why should it 


be a different program in the Supreme Court than in 
the local court? 

HR. CARROLL: Well, I think it would be indeed | 
is painfully clear in a situation where the discrepanc 
end the seriousness of the crime is greater, if the 
defendant were, for example, guilty of murder. Isn't | 
thet a matter which ought to be considered? 


THE COURT: That wouldn't be Y.O. in any event, 


would it? 


MR. CARROLI: Let's make it manslaughter. 
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THE COURT: Let's make it manslaughter. 
charged with manslaughter, but I'm not talking about wa 
my feeling is that you can't equate manslaughter with 
assault in the third degree because manslaughter would 
not be a misdemeanor charge, in any event. It would 


be a felony charge. I think we have to equate the 


equal offenses. I don't know what other offense, but 


MR. CARROLL: The class A misdemeanor. 


it seems to me, whatever you call it class A or D -- 
| 


THE COURT: It's the one that get up to a year 
and still can be the same thing on the lower criminal 
court; is that also so? 

MR. CARROLL: Yes: yes. 

THE COURT: Even though you are brought into | 
the Supreme Court, under an indictment of a Grand Jury,' 
unless the District Attorney decides to go ahead and 
try to convict you of a felony, but instead of that 
is willing to accept a plea to a charge of a misdemean 
isn't that the crime for which the person stands con- 
victed? He stands convicted of a misdemeanor, just as 
if he would have been in the other court and why is 
he treated differently, if he happens to be a youth, 
simply because he's in the Supreme Court? I have some 


difficulty understanding the logic of that: Not the 


wisdom of it, the logic of it. 
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MR. CARROLL: I will concede that if you assign 
certain rehabilitative value to the youthful offender 
statute and series of statutes, it is a complicated 
coster of statutes, it must, in every manifestation, 
carry out its central purpose, without granting the 
legislature the opportunity or the right or the power 
to consider alternative values, alternative needs of 
system practical needs, alternative needs of society. 
Then, indeed, the argument just advanced by this Court 
is valuable both in logic and law. I submit that the 
law and the Federal law does not impose so tight a 
straiqht-jacket on legislatures of the state or of the 
Federal Government, that the needs of practicality 
involved, that underly all these revisions ~-- 

Tit COURT: I know the arguments, I assure you. 
All I am trying to say is, however, that I do believe 


that there comes a point where what may seem to be 


rational on a practical basis, becomes irrational when 
Pp 


you contemplate the overall purpose of the program 

and that's what I am trying to cope with here. 

“hy should the youthful offender program be applied 
any differently in the Supreme Court than in the local 
criminal court, when its essential purpose is to give, 
to restore or help a first time youthful offender? 


I recognize in this case the Court dwelled upon prior 


juvenile brushes with the law but it was my under- 


standing that those don't count. 

MR. CARROLL: They counted in the probation 
report. 

THE COURT: When you say they counted in the 
probation report, they came up in the probation report? 

MR. CARROLL: Yes. 

THF COURT: And in the local criminal court 
no probation report is ever prepared. 

MR, CARROLL: There is no option to sentencing. 
There is no need for it. 

THE COURT: So far as juvenile offenses, I 
am concerned with, that is not tantamount to a prior 
Y¥.O. conviction, so the statute is clear that you're 
eligible unless you have a prior Y.0. conviction. 
How about a juvenile offense? It says, first of all, 
juvenile delinquency is regarded generally as not 
a crime. That's why it's referred to as delinquency. 
It is unquestionably not good for a young man to have 
that come up, but the point is that we look at this 
naked statutory language. Unless you have been 
previously given the benefit of youthful offender 
treatment, not juvenile, you are eligible, if all 
you've done -~ you're eligible for a mandatory six 


month sentence. 


MR. CARROUL: I think this raises a few points. 
It has never been contested that Mr. Drayton is not 
an eligible youth. I believe probation reports are 
prepared in the criminal court as well. The charge 
need not impose a sentence at all. In either event, 
it is my understanding that the probation report 
involves an analysis into the defendant's character, 
background, association, reputation. Indeed they 
involve accounting, taking into account the things 
that otherwise are never mentioned in a court of law. 
That seems to have been the case in this one. I've 
never read it. They were sealed in those days and 
those reports have never been changed. There have been 
some indications in the record of what it must have 
included. Whatever was in this probation report, 
plus what else Judge Cudah saw of the defendant and 
the defendant's family, made some determination about 


the sentence. The legislature said of that determina- 


tion that was one the judge could make and that is 


the only question we have here; whether it violated 

the Federal Constitution or the legislature to have 

qiven that power to the judge under those circumstances 
THE COURT: It depends on the rationality and 

ite rationality grows out of what? 


MR. CARROLL: It grows out, I submit, first, 


the congestion in the courts, the plea bargaining and 
conqestion. 

THE COURT: Now, you are talking about the 
economics of administration. The Federal Court has 
felt that that is not a good reason for discrimination. 

In fact, Judge Weller just the other day 
invalidated a state statute involving payments to 


elderly people, citing that the case that I refer to, 


which emanated from Massachusetts, to the effect that 


mere convenience, economic justifications, are not 
sufficient to deny equal protection. 

MR. CARROLL: Well, Judge -- put it this way: 
The assertion is unassailable. 

THE COURT: I know. You have a reputation. 

MR. CARROLL: The point is that some adminis- 
trative economic considerations are more compelling 
than others. Some that are involved are more reason- 
able than others. I submit, however, that the 
question is not how reasonable. The question is not 
how permissible the reason. 

THE COURT: I don't wish to interrupt you 
because I know you have done a very good job in your 
brief, very enlightening. What I am trying to say is, 
I can't see any justification, for saying that a 


Supreme Court judge is bound by the same Y.O. program 
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as the local judee. It doesn't cost the state any 


more money. I don't see any economic loss with it 
for the state, with dealing with youthful offenders, 
provided they ars eligible. If they are eligible in 
the district court and eligible in the Supreme Court, 
why aren't they treated the same way? That doesn't 
involve, as I see it, involve any economic imposition 
on the state's treasury, any confusion or anything 
else. 

MR. CARROLL: That's a legislative argument. 

THE COURT: You say I am attacking the wisdom o 
the legislature for not having this clairvoyance that 
I vrofess? 

mR. CARROLL: I think that we can accept the 
fact that a convicted B felony may not be inevitably 
deserving of a youthful offender treatment as one who 
ic convicted of an A misdemeanor. 

THE COURT: The difference between a convicted 
felon and one convicted of a misdemeanor is a hig 
difference. That, I couldn't aqree with more. There 
is iust no comparisons. They are not equal. 

“RP. CARROLL: When a conviction is the same -- 

THD COURT: All I am saying is, Jones in the 
local court pleads guilty to assault in the third 


degree, eligible for Y.0. of six months, his record 
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is sealed. Drayton in the Supreme Court pleads guilty 
to assault in the third degree. The judge says, 
“Mo ¥.0. A year in jail.” Why the difference? 

You say, “Well, the judge had the opportunity 


to see his report." Now would it not be a fact that 


if Drayton had been in the criminal court, you said 


they do use probation reports. They would have seen 
that too, but the judge would have been bound by the 
six months; would he not? 

MR. CARROLL: Yes. 

THE COURT: I find it hard to follow the reason 
for the disparity., 

MR. CARROLL: Were it easy, none of us would 
be here. 

THE COURT: There would be no case. 

MR. CARROLL: I think, in addition to the 
plea bargaining argument, the fact which is something 
more than administrative argument, I believe, in the 
context of the bargaining, the legislature was 
entitled to conclude, and I think this is a point made 
in brief, that the ultimate disposition may not 
always accurately reflect the underlying social harm 
that involves a certain contrast, I submit, to the 
situation; the contrast drawn by the other sub-section 


of that sub-section. 
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Accused nisdemeanants, none of whom, by hypoth- 
esis, none of whom could have inflicted any more 
social harm than that involved in these relatively 
less serious cases. Secondly, there is, in this scheme, 
the granting of a ceriain quid pro quo in return for 


being in the class that's automatically entitled to 


youthful offender treatment and the six month maximum 
sentence. Namely, that that group is under correlative 
difficulties and Drayton and those in his class 

didn't face, the availability of a jury trial. Those 

in that class, automatically entitled to the youthful 
offender treatment, they can't have a jury of their 
peers. They can't have a jury of citizens. They must 
co before a judge. It isthat right that some think is 


of some importance. And these, in one administrative 


light, that is one of the purposes of the classificatiqn 


that Drayton was left out of it, the creation of this 


speedy system for prosecuting Y.O. cases. 


It seems to me that that administrative reason 
is compelling, perhaps not on all grounds of admin- 


istrative agreements, inflicts any hardship on any 


citizen, but this one is and that ground on administra 
tive convenience did justify the creation of the 
classes defined in 7201B ZT think. 


THE COURT: Let me ask you this: Suppose, mayb 
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this isn't a possibility, that Drayton had been 
indicted, as he was, and the District Attorney came 
to the conclusion that he couldn't prove the felony 


case and there was no suggestion that Drayton wanted 


to plead? Now, in the state, you have lesser included 
charges; correct? 
MR. CARROLL: Yes. 


THE COURT: Suppose as a result of his trial 


he was convicted by the jury of a misdemeanor of 


assault in the third degree? Now, is it your position 
that because he had a jury trial on that, that he 
should -- that the judge could then still go ahead 
and that the judge did not have to give him Y.0O. 
treatment, though he was eligible for it? He had a 
jury trial and was found guilty only of the lesser 
included charge. That's all he was convicted of. 
I assume that's possible. 

MR. CARROLL: Yes. 

THE COURT: You would say that because he had 
a jury trial in those circumstances, he should be 
denied youthful offender treatment? 

MR. CARROLL: Oh, no. I believe -- 

THE COURT: Well, your argument seems to be, 
brought right to a jury trial, exist in the higher 


court and not in the lower court, that that is somehow 
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a compensating feature for denying youthful offender 


treatment. 

MR. CARROLL: Well, Judge, the statute at issue, 
the statute under which Drayton was sentenced doesn't 
preclude a possibility of youthful offender treatment. 
It only makes it discretionary with the trial court 
judge before whom the conviction was had, by either 
plea or verdict and who has the responsibility for 
sentencing. 

, Now, firstly, in no way do I assert now or 
have I ever attempted to assert here in the Court of 
Appeals or Appellate Division, or in front of Judge 
Cudah, that the statute requires judges never to use 
their discretion to grant youthful offender treatment, 
nor do I now. I only submit to the Court, as I have 
in the past, that the legislature was justified in 
granting that discretionary authority with the trial 
court. I have always been grateful that in this case 
we were not presented with the fact that the defendant 
was convicted after a trial, by verdict, of a misde- 
meanor or only because that is a much more difficult 
case. 

I would say that I submit to this Court, the 
application of that statute in those circumstances, 


is also constitutional on the ground that that 
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defendant had available to him a jury trial, that the 


defendant is not reasonably left out of the class 
ground that is automatically entitled to youthful 
offender treatment, but I consider it a much harder 
case. I've never asked the Court in New York to 


pass on that case. I have always been at great pains 


that they never had to in this case. Here we deal 
with the context of the practice of plea bargaining. 

In this connection, I'd oniy like to bring out 
to the Court, recall to the Court, the distinction that 


~~ I believe it's Kenneth Davis in his administrative 


law treaties, between legislative facts and judicial 


facts, and it has never been my intention, nor was it 


in this Court in my papers, to suggest that there was 
some kind of protracted negotiation in this record. 
Indeed, there is nothing on the transcript indicating 
that. In passing on constitutional questions, this 
Court, any court, is obliged to consider legislative 
facts, basic data of society and of the processes 

at issue, whether it be income distribution, in passin 
on a tax statute or in this case; the procedures in 


court in this country and in the State of New York. 


I submit that I call to Court's attention legislative 
facts concerning the nature of plea bargaining and 


its pervasiveness in justifying the general distinctions 
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drawn or made in this statute. As you must pit 


be aware, when this Court rules on this case, it rules 
on this statute in applications manifold and involving 
many more than the simple thrust of the statute on 
Drayton today. 

THE COURT: I understand that. As I tried to 
point out to Mr. Schwartz, I must look at the guestion 
in a somewhat different way than attempting to correct 
what I might think to be an unwise decision in the 
oniee courts or unwise acts of the legislature. Of 
course he understands that. The jurisdiction of the 
Federal Court is very limited. 

‘ MR. CARROLL: Next, Judge, if I may, conceding 
that, it must be noted that this action in this record 
does involve an offer by the defendant of a plea which 
was accepted by the people and which did make a bargai 
It's never been suggested in this that it doesn't matt 
on this record that it was suggested that the defendan 
is now reneging on the plea and we can only assume 
that he thought it was a pretty good deal at the time. 
He did face seven years when he took the plea. He was 
auaranteed, when he took the plea, that he was obliged 
to do no more than one and possibly less. 

THF COURT: Are you saying that it was an 


election made by him, which resulted in this alleged 


inequality? Is that basically what you are saying? 
MR. CARROLL: X'm not sure I understand your 
Honor's remark. 
THE COURT: It is true that he did not have 
to make the plea. It is true he could have been 
convicted of a more serious offense, even despite what 
appears here. These are possibilities. Are you sayin 
that because having waived the possibility, and electe 


to qo forward on the misdemeanor basis of a plea, that 


he waived rights on sentence? With respect to sentenc 


is that really the point? 

MR. CARROLL: No. My point, in bringing that 
to the Court's attention, is, first, that the facts 
of the bargain in this case relate to the probity of 
considering plea bargaining as generally one of ration 
al bases for the statute. Secondly, the defendant 
must have thought it was a pretty good deal at the 
time, which seems to cut against the assertion, which 
I seem to detect in the brief, that indeed the 
indictment itself was always without foundation 
because had that been the case, the defendant lost 
nothing by going to trial, for if indeed there was 
nothing involved more serious than an A misdemeanor, 
he could have done no worse after trial by that plea 


and may have done considerably better. That's all. 
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The petitioner's counsel mentioned in his 
argument a case cited in brief, indicating that it's 


never appropriate to consider the fact or gravity of 


the accusation in the report for the Court that you 


consider that in fashioning sentence. I believe he 
is referring to Bryan. The citation to Thorsen and 
Craven in the memorandum I submitted are authorities 
for the contrary position, that the fact of the 
irdictment is something which may permissibly be 
fashioned hy any legislation to be considered. There 
is a remark in the memorandum to the effect that the 
statute is violative of the presumption of innocence. 
I thin kwe can all agree that the saben is a 
sentencing statute and by hypothesis, it applies only 


to those who are guilty. 


It is a complex field and I think the case law 
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on it, not only controlling this case, and I have 
indicated to the Court what I think controls, but I 
think, however legislatively persuasive Mr. Schwartz’ 
arqunent was about certain harshnesses in the statute’ 
application as applied to his client is not of consti- 
tutional dimension. It does have a rational basis 
which I submit exists and I have called them to the 
Court's attention, I bolieve in the memoranda. 


THE COURT: All right, thank you very much. 


ir. Carroll. 
MR. SCHWARTZ: May I just reply for just a 
minute and a half; no more than that? | 
THE COURT: All right. I'11 hold you to that. | 
MR. SCHWARTZ: There was some statement made, | 
I can't define it accurately, by Mr. Carroll hatqantng! 
that we were reneging on a plea that we had made an | 
election. May I repeat, your Honor, that number one 7 
THE COURT: I didn't understand that to be 
Mr. Carroll's points. I think he was disavowing it, 


not relying on it. Disavowing that as a position. 


First of all, ~ reiterate my statement previous] 
that the record is devoid of any indication at all 
that there was plea bargaining. There may have been 


some plea bargaining. I wouldn't know. 


MR. SCHWARTZ: May I just add this brief point? | 


THE COURT: I have your point on that. 
MR. SCHWARTZ: Number two, I think -- permit me 
to advise the Court that it's my thinking and my feelin 


that the constitutional righte can never be waived 


and can be asserted at any time regardless of what had 
happened previously. The failure to raise constitution j 
rights in the Supreme Court and in the Appellate 


Division does not deny, does not prohibit it in the 


New York Court of Appeals of considering a constitutionp) 
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question. There can never be any waiver of consti- 


tubéonal rights. 

THE COURT: Well, constitutional rights can 
be knowingly waived. We do it every day here in this 
Court where we ask the defendant to knowingly waive 
their right to a speedy trial. That's a constitutiona 
right they have. I don't say that many of them are 
happy to exercise it and unhappy to waive it but they 
ao, 

MR. SCHWARTZ: It daueade. your Honor, on 
what rights are waived. 


(Continued on next page.) 
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4 . THE COURT: What you can say, perhaps the truth 
is that constitutional rights can never be waived 
7 unknowingly; unknowingly. Do you understand what I | 
. am saying? | 
' MR. SCHWARTZ: Yes, sir. 
: THE COURT: They can be. 
“ MR. SCHWARTZ: Your Honor's statement is equally 
beneficial to my position.. 
10 


THE COURT: Well, we will see. I'm going to 


have to reserve decision on this. I cannot decide 


right ‘away. 


MR. SCHWARTZ: May I make this request, your 


Honor? We'd like to get this defendant out on bail. 


We are ready to put up the bail to put him into a 


psoition to return to college and resume his education. 


THE COURT: Well, I will try to decide the 


matter promptly. I assure you of that. I have taken 


a quick look and I feel it would be inappropriate for 


this Court to, before having decided this writ 


application, which is solely to test the constitution- 


- ality of his confinement, to anticipate a decision 


which I may not make. I may be of the opinion that 


ther2 is not a constitutional violation here and in 


such circumstances, as I say, I just feel that I cannot 
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exercise that power. It's sparingly exercised. The 
cases say that. I think it would be improper for me 
to do that at this juncture. I will exercise my 
abilities to the best to decide this case and I am 
bound to a quick decision. 
MR. SCHWARTZ: If your Honor please, the 
Appellate Division has permitted him to stay out -~ 
._ THE COURT: But the state Court saved that 
jurisdiction. Youare asking me to assume the jurisdic- 
tion over him, which is incidental to a writ and all 
at this moment I am hearing your application that I 
should, in effect, spring him on the basis that his 
confinement was unconstitutional or he was denied 
equal protection of the law. That's what you are 
really asking to do. 


I have not even decided whether I have the 


jurisdiction to do that, letting him out on bail is 


asking me for cake before I have even baked it. 

MR. SCHWARTZ: Except, your Horor, if security 
is put up. 

THE COURT: I know all the arguments. I don't 
doubt for a moment that he is a good risk, but you 
must remember that Federal/State court relations are 


very delicate and the Federal Courts are very careful 


* 
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You're here at the moment because of this extraordinary 
writ, writ of habeus corpus, a hearing of which was 


brought on to test the constitutionality of his 


| 
“ 
not to trespass on the jurisdiction of State Courts. 


confinement, under what you say is a statute which is 
unconstitutional, and you are asking me now to go 
beyond that and, in effect, exercise a jurisdiction 
which I do not feel the application for a writ gives me 

MR. SCHWARTZ: Frankly, your Honor, I never 
anticipated -- I didn't foresee this position, but I 
can see the juridical logic and bases for your Honor 
telling me that you don't know whether you have a 
jurisdiction, the power to release him. I can't argue 
with that. 

THE COURT: He is in the custody of the State. 

I will be glad -- I will do my best to render a prompt 
decision, 

MR. SCHWARTZ: May I thank your Honor for the 
privilege of listening to my dissertation and permit 
me to make this statement: 

This is what I enjoy most in the practice of law 

THE COURT: I'm sure you do. 

MR. SCHWARTZ: If your Honor please, the o 


defendant Drayton, the petitioner here would like to 


sia 


35 


make a request of the bench and may I ask your Honor 
to indulge him in that respect? 
THE COURT: What is that? 


MR. SCHWARTZ: He would like to address your 


COURT: Personally? 
SCHWARTZ: From the podium. 
COURT: Yes, I will certainly permit hin. 

MR. DRAYTON: Firstly, I would like to ask a 
question. Do you have the power to release me, instead 
of my going back and forth being incarcerated? 

THE COURT: Really, my power would only be this: 
that to find, if I should find that your conviction, 
shall we say, or your sentence was unconstitutional, 
and all I can do is send you back to the State Court 
for them to comply with the constitution. 

Do you understand? That's the way it's done. 
We say that if we decide in favor of a prisoner or 
favorable to a right, all we do is say that we find 
that his imprisonment is unconstitutional and t’1t 
unless he is released by the State Court, within such 
ana such a time, then we will order his release. You 
see? That's the way it works. You are in the custody 


of the State, not in Federal custody. You are brought 
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here under a writ, released on our order just for the 
purpose of hearing your application. That does not 
give us general custody over you. 

MR. DRAYTON: I understand. 

MR. SCHWARTZ: If your Honor please, I overlooke 
something I should have called to the attention of the 
Court. 

I have here two cases which I am told indicate 
or well stand for the proposition that the bench does 
have the power to release the petitioner. 

THE COURT: Are those cases in your brief? 

MR. SCHWARTZ: No, your Honor. Baker against 
Sard, 420 Fed 2nd 1342 -- at page 1343, and -- 

THE COURT: Did you give us this before? I 
haven't seen this. 

Well, I have that citation. 

Well, Mr. Schwartz, I see I was in error 
believing I was precluded from granting the release, bu 
the conditions in this case that is cited here, I think 
would be overcome by my view that there would be no 
substantial harm to your defendant. 

First of all, I indicated at the outset that 
regardless of what I do here, he will be released, as i 


understand it, shortly; is that it? 
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MR. SCHWARTZ: Yes, your Honor. 

THE COURT: What really is at issue is the long- 
term effect. That is to say, if the Court would hold 
that denial of the right to be treated as a youthful 
offender was unconstitutional, the real effect is to 
order the State Court to grant him that status, non 
proton, to seal his record so he would not have a 
einbaat record. Do you understand? 

MR. SCHWARTZ: That's not the only issue. 

This young man, his situation is complicated by 
the fact to lose another few days from his schooling, 
he's lost a week already. He's been in jail for a week 
To have him lose any more schooling may possibly have 
two bad effects. Either he will lose too much time to 
overcome the instruction that he lost or possibly he 
may lose his momentum and lose impetus to go to school. 
We would like to put him hack in the university on 
Monday. 

THE COURT: I think I understand that, but 
certainly this is something that could have been brough 
on a lot sooner than bringing it out in the last 
minute. 

MR. SCHWARTZ: Permit me to make this statement: 


I haven't handled this situation. 
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THE COURT: I am not blaming you. 

mp. SCHYVARTZ: I think we lawyers should 
caretimes be excused if we are not very prompt in these 
tuings. T have found mvself in other cases when I 
vlunae into other things, I knock out the research and 
knock out the briefs in a number of days. There are 
certain aspects and facets I die not think, that 

n't come to my consciousness. If I hold onto 
something two cr three weeks, ideas crop up in my mind. 
1en I lose my sleep two or three o'clock in the 
morning, I think about these things and get ideas, so 
don't think we lawyers should be rressured into 
itiing and plunging into a matter. 

Please forgive us if we sometimes take a little 
3t longer. I am talking about my own personal 

ynorience. 

‘Hi, COURT: As I say and tried to point out, I 
considered the important matter, whether or not a 
raederal Court improperly intrudes on the jurisdiction 
of the State. You understand in the State Courts and 


*r+icularly this is so in the areas of criminal 


jurisciction, I am perfectly willing to expedite a 


Aywtsion hore. It's another thing, I feel, since I 


camnut at this point, in the light of the Court of 
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Appeals’ decision, and what I have read, say that there 
is a substantial question here as is required by this 
or that he will suffer substantial harm if he remains 
for the brief period, even for the rest of his time. 

As I understand it from you, I thought that the 
more important thing that was being striven toward is 
a clearance of his record, if he should have been 
entitled to that. bo you understand? 

MR. SCHWARTZ: I understand. 

THE COURT: I had no idea there was some 
pressure on to get him out over the weekend. I just 
don't wish to be put in a position when I haven't made 
up my mind yet. I have heard this argument, read 
these briefs. I have just got to think about this 
a little bit and do my best to expedite this. 

MR. SCHWARTZ: Still, your Honor, I feel -- 7f 
understand your Honor's position. His Honor has to 
make up his mind whether you should intrude on matters 
decided by State Courts. Nevertheless, the whole shif 


of criminal jurisprudence, where prisoners are let out 


on bail, as long as the Court feels there is security 


adequate to guarantee the return -- we have a situatio 
here, a hey who has suffered some emotional disturbanc 


He is an adopted child. I understand that at the time 


é 
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he found out he was adopted, he simply went berserk and 
no longer acted in the way society required him to act. | 
Thereafter, he was also raised in the ghetto, so he 
had improper associations. 
Now, when you find somebody after all that, 
after spending six or seven months in jail, go back to 


jail and can achieve the marks that he did, I think we 


should even make some sacrifice to, well -- 


THE COURT: It isn't a matter of sacrifice, you 
understand. It would be a very simple thing to do 
something. I have an oath as a judge that I must 
respect. You wouldn't respect me if I acted out of 
motives of emotion and sympathy rather than respecting 
the law? 

MR. SCHWARTZ: Please don't get angry. 

THE COURT: By making these emotional arguments, 
you are not appealing to what I must as a judge obey. 

MR. SCHWARTZ: I realize that. 

THE COURT: My oath is to do justice according 
to the law, not according to the way I would have liked 
it. You think I am insensitive to this man's predica- 
ment or how his adopted parents feel about it. I'm not 
I am sensitive. I sit here and I impose sentence when 


I see parents, wives and children in the court. I have 
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to do my duty, notwithstanding emotional feelings. 

I am assuming if this man has made a good start 
he is smart enough to understand that the best way to 
keep going in the right direction is not in the wrong 
direction and I assume he will be patient enough to 
decide his, according to law, and not for purely 
Sympathetic reasons because that's what matters. If 
people didn't get wrapped up in their emotions, 


sometimes they wouldn't break the law. 


MR. SCHWARTZ: I think, your Honor, there is a 


statement that is commonly adopted in the philosophy 
of the law and must have been uttered by one of your 
great jurists. I don't know if Cardoza or somebody 
else said it. The bench always has a power, and 
perhaps I feel, the obligation to teach better justice 
with mercy, and I am -- 

THE COURT: I am not in the position at the 
moment of passing on this young man. That's what this 
applies to. 

MR. SCHWARTZ: I think my request comes under 
that statement, too, but I am not going to belabor that 


point. 


THE COURT: I am simply stating, I want time to 


reflect on it. 
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“MR. SCHWARTZ: Your Honor feels that you are 


limited and I'm not going to ask your Honor to break 


THF COURT: I am not going to reach out and create 


| 
| 
| 
you -~- violate your own conscience. 


a situation which I know, over and over again, has been 
mentioned in the Supreme Court opinion, as to the 
limited nature of our jurisdiction and duty not to act 
capriciously or arbitrarily in these matters. We 
perceive, in due regard for the jurisidction of the 
State Courts and particularly in criminal matters, I 
can cite you any number of cases, but I wouldn't take 
the time now. It's getting late. 

Those officers have been kept late; everybody. 
So, I think if you give me time to think about it, I 
will render as prompt a decision as possible. 

MR. SCHWARTZ: May I make this request, your Hono 

I'm having a holiday weekend and during the 
holiday my mind will be wandering all over the lot. If 
I feel there is something additional I have overlooked, 
may I have a right to submit a short memorandum to your 
Honor? 

THE COURT: I think you have submitted about all 
you can say. 


MR. SCHWARTZ: You can never tell when a mind 
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stumbles onto something. 

THE COURT: There comes a time when you better 
let it rest where it is, and I think you can count on al 
judge to also expend his mind a little bit, if given 
the opportunity to do it. The longer I sit here, the 
less opportunity I have. 

MR. SCHWARTZ: Very well. Thank you, sir. 

May he have a visit with his parents for a minuté? 

THE COURT: Yes, they may, if the marshalls will 


be forebearing. 


(Thereby the above proceeding terminated at 
the time noted, 5:15 P.M. ) 
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WEAHER, District Judge. 


Pettt'oner, in his application for a writ of 


habeas cornus, > challenges the constitutionality of section 


720.20 (1) of the New York Criminal Procedure Law, which 
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mandates youthful offender treatment for eligible youths 
convicted of a misdemeanor in a local criminal court but 
leaves such treatment to the court's discretion when eligible 
youths cre convicted of the same class of offense in a 
superior court. Youths in the former category automatically 
have their convictions vacated and replaced by a,;youthful 
offender finding, all records relating to their case remain 
confidentiel, and they ave subject to a sentence of no more 
than six months in prison. Youths in the latter category, 

on the other hand, may be denied all of the benefita of 
yorthfnt -"fender treatment, may receive sentences of wp to 


a year and romain stigmatized with a criminal record. 


CPL 729.20(1)’ makes the following distinction 
batween youths convicted in “local criminal courts" (e.g., 
New Yor’ City Criminal Court) and those convicted in 


"supericr courte" (e.g., New York Supreme Court): 


"L. Upon conviction of an eligible youth, 
the court must order a pre-sentence investiga~ 
tion of the defendant. After receipt of a written 
report of the investigation and at the time of 
proncincing sentence the court must determine 
whether «r not the eligible youth is « youthful 
nffende: Such detwkmination shall be in accord= 
ance with che following criteria: 
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“(a) If in the opinion of the court the 
interest of justice would be served by reliev- 
ing the eligible youth from the onus of a 
criminal record and by not. imposing an indeter- 
minate term of imprisonment of more than four 
years, the court may, in its discretion, find 
the eligible youth is a youthful offender; and 


"(b) Where the conviction is had in a 
local criminal court and the eligible youth had 
not prior to commencement of trial or entry of 
a plea sf guilty been convicted of a crime or 
found a youthful offender, the court must find 
he (s a youthful offender." 


I. FACTS 


e 


The effect of this distinction is well illustrated 


in this cusea. In 1972 a grand jury indicted petitioner, then 
i6 years old, on two counts of attempted robbery in the 
second degree and one count of assault in the second degree. 
All counts charged were Class D felonies. Petitioner 
entered a plea of not guilty. Several months later, in 
Supreme Court, petitioner was permitted to withdraw his not 
guilty ple> and t> plead guilty to the crime of asskalt in 
the third degree, a Class A misdemeanor. in full satis- 
faction of the intichnia.” At that time the court also 
found petitioner to be an “eliqible youth,” i.e., he was 
eligible for youthful offender treatment because he was 


between the ages of 16-19 when he committed the crime, he 
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had not been convicted previously of a felony, and thetin- 


dictment did not charge him with a Cless A felony. CPL 


§720.10(1), (2). 


At the subsequent sentencing, the court, on the 
basis of an unf*vorable probation report, denied youthful 
offender treatment and sentenced petitioner to one year in 
prison. Had petitioner been in a New York City Criminal 
Court, he automatically would have been accorded youthful 
offender treatment, his sentence could not have exceeded 


1 


six months and all official records relating to his case 


would be confidential. 


Thereafter petitioner moved to set aside his 
sentence 7 the ground that CPL §720.20(1), the statute hore 
under attack, violated the Equal Protection Clause of the 
Fourteenth Amendment. The sentencing judge denied peti- 
tioner's motion, and the Appellate Division, Second Depart- 
ment, permitted him to appeal both the denial of his motion 
and the conviction. The Appellate Division ruled against 
petitioner, 47 A.D.2d 952, 367 N.¥.S.2d $06 (24 Dept. 1975), 

f and the Court of Appeals affirmed. 39 N.¥.2d 580, 350 N.B.24 


377, 3285 WN.¥.S.24 1 (1976). On September 21, 1976, peti- 
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tioner appl:ed to this court for a writ of habeas corpus. 
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It. 


The issue raised by the petition is whether the 
Equal Protection Clause requires that no discrimination may 
be made in granting youthful offender treatment to eligible 
misdemeanants solely because conviction occurred in one court 
of the State rather than another. For the reasons which 
follow, the court holds that the Equal Protection Clause doses 


impose such a requirement and thus the petition must be 


granted. 


At the outset the court notes that there being no 
“suspect classifications" or "fundamental rights" involved 
in this case, it cannot subject the challenged statute to 
strict scrutiny. See Loving v. Virginia, 388 U.S. 1 (1967); 
Reynolds v. Simms, 377 U.S. 533 (1964). Instead, the *ration- 
al basis” test must be applied. McGinnis v. Royster, 410 
U.S. 763 (1973). As the Supreme Court expressed this test 
in Walters v. City of St. Louis, 347 U.S. 231. 237 (1954): 

"Equal protection does not require identity of 
treatment. It only requires that classifica- 
tion rest on real and not feigned differences, 


that the distinction have some relevance to 
the purpose for which the classification is 


is made, and that the different treatments be 
not so disparate, relative to the difference 
in classification, as to be wholly arbitrary.” 

The court recognizes that youthful offender treat- 
ment is not a constitutional right. MSevertheless, since the 
State legislature decided to require youthful offender treat- 
ment for convicted misdemeanants in local criminal courts, 
the State canack fail to accord Drayton such automatic treat- 
ment unless there is a rational basis for such discrimination. 


See Rinaldi v. Yeager, 364 U.S. 305, 310 (1966). 


With respect tn this case, N.Y. CPL §720.20(1) has 
established two classes of eligible youths: those convicted 
of a misdereanor in Supreme Court and those convicted of a 
misdemennor in Criminal Court. Only after the conviction in 
either court does the statute come into play and sentencing 
take place. At this stage the only differences between 
Drayton's situation and that of a convicted misdemeanant in 
Criminal Court is that he was originally charged with felonies 
rather than misdemeanors and that he was prosecuted in 


Supreme Court rather than Criminal Court. 


Following from these diffe ences, three rational 


bases are suggested by respondents for the claesification 
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established in N.Y. CPL §720.20(1): the greater seriousness 
of the offenses charged in Supreme Court; judicial economy, 

im that certain provisions concerning youthful offenders in 

Criminal Court promote efficiency; and the fact that Supreme 
Court defendants have the right to trial by jury whereas 


Criminal Court defendants 4@> not. 


ss of Offense Charged in Indictment 
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The prircipal rational basis set forth on behalf of 
this classification is the greater seriousness of the offenses . 
charged in the (ndictment of those prosecuted in Sepcbed court 
as opp».sed t> those prosecuted in Criminal Court. In affirm- 
ing the Appellate Division's decision against Drayton, the 
Court of Appeals declared: 
"The distinction between youths charged in 
superior as opposed to local criminal courts is 
not arbitrary; it is based on the nature of the 


crimes over which such courts have trial juris- 
diction." People v. Drayton, supra, 39 N.Y¥.2d 


at 385, 350 N.B.2d at 379, 385 N.Y.$.2d4 at 3. 
Concededly the nature of the offense is a reasonable ground 
for determining the appropriate court in which the defendant 


should be tried. “Superior” courts commonly encompass more 
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eerious matters within their jurisdiction than “lower® 
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courts. 


Nevertheless, a classification which may be reason- 
able for one purpose may have no relevance in another context. 
The Supreme Court has emphasized that equal protection re- 
quires “that a distinction mide have some relevance to the 
purpose for which the classification is made.“ Baxstrom v. 
Herold, 383 U.S. 107 (1966). While it is reasonable for one 


charged with a felony to be tried in a different court from one 
charged with a misdemeanor, those charges should have no 


impact whatsoever on the respect ive punishments meted out to 
convicted misdemeanants in the two courts. The range of 

potential punishment should depend not on the seriousness of 
the offense charged in the ex parte grand jury accusation but 


rather -n the offense of which a defendant stands convicted. 


Recently New York courte have considered an equal 
protection challenge to CPL §720.10(2) (a), which precluded 
the availability of youthful offender treatment to otherwise 
elig'ble youths who had been indicted for Class A felonies. 
In People v. Srian R., 78 Misc. 24 615, 619-20, 356 W.Y.S.24 
1006, 1910 (Sup. Ct., N.¥. County, 1974), aff'd menm., 47 


App. Div. 2d 599, N.¥.S.2d 998 (lst Dept. 1975), the court 


declared: 


"There is and can be no rational basis for 
treating differently youths who have been 
convicted of the same offense merely because 
one of them had originally been charged with 

a higher grade of offense. The restriction 

or classification based upon the charge proven 
in court is utterly capricious and irrational." 


That statement is equally applicable to Drayton's situation. 


‘United States v. Bland, 472 F.2d 1329 (D.C. Cir.), 
cert. denied, 412 U.S. 909 (1972), cited by the Court of 


Appeals in support of its ruling, is distinguishable froa 


the present case. In Bland the District of ColusBia Circuit; 


Court “f Anneals upheld the legislative exclusion of indi- 
viduals charged with certain crimes from the jurisdiction 
cf the juvenile courts. Such individuals were to be prose- 
cuted in the regular adult court system. In Bland, however, 
the ‘nitial charge affected the proceedings in toto, whereas 
in the present case the New York statute only involves post- 
conviction disposition. The Bland court was primarily con- 
cerned with whether the Family Division or the adult court 
properly had jurisdiction over the case. Drayton accepts 
the jur'sdiction of the Supreme Court. He contests, rather, 


the penalty which the Supreme Court judge can impose on 
him.” 


B. Judicial Economy 


S:veral “judicial economy” arguments sre advanced 


on behalf of the statute in question. 


Respondents point out that in 1971 the State legis- 
lature attempted to promote judicial efficiency by stream 
lining the procedures concerning youthful offender adjudica- 
tions. See Denzer, Practice Commentary, N.Y. CPL art. 720, 
at 315-17. One of the major changes was to transfer the 
determination to grant or refuse youthful offender treatment 
from a po'nt before entry of a plea to a point after con- 
vietion. N.Y. CPL §720.29(1). Whereas prior to the shift 
an investigation for the purpose of determining whether or 
not to grant youthful offender treatment wae aade of all 
eligible defendants, now an investigation need be made only 
of those who were convicted. Respondents claim that this 
more efficient allocation of probation department resources 
represents a rational basis for N.Y. CPL §720.20(1), the 


statute under which Drayton was sentenced. 


the court recognizes that the shift of the deter- 


mindtion *>% crant or refuse youthful offender treatment from 


“fer 


the pre-pleading to the post-conviction stage undoubtedly 
promotes administrative obbte\enns: Tt ts irrelevant, how- 
ever, with respect to Drayton's claim. Drayton is not 
challenging the point in time at which the determination of 
whether or not to grant youthful offender treatment is made, 
for this shift involwed both the Supreme Court and the 
Crimina) Court and it must be assumed that the former court 
as well an the latter benefitted thereby. But that benefit 
is not lost by the challenge made here. Drayton is attacking 
the more fundamental difference that in the Supreme Count 
youthful “fender treatment is seuretieinny whereas in the 
Criminal Court it is mandatory for the same class of offense. 
This is an entirely different aspect ot N.Y. CPL $720.20(1) 
from the one concerning the timing of youthful offender 
Geterrination. Therefore, the administrative gains derived 
from the shift in timing cannot form a rational basis for 


the classification at issue here. 


Respondents also contend that N.Y. CPL §720.20(1) 
promotes judicial efficiency by being an integral part of 
a schere t> eliminate jury triala in minor cases. By man- 
dating youthful offender treatment in Criminal Court, #.Y. 


CPL §779.70(1), and by limiting the sentences for those found 
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to be youthful offenders to six months, N.Y. CPL $720.25," 
the legislature was able to eliminate jury trials for elifible 
youths in Criminal Court, N.Y. CPL §340.40(7), without vio- 
lating the rule that a defendant is entitled to a jury trial 
in any case where a sentence of more than six months is 


authorized. See Baldwin v. New York, 399 0.8. 66 (1970). 


The elimination of jury trials for eligible youths 
in Criminal Court may be a rational basis for mandating youth- 
ful offender treatment in Criminal Court, but it does not 


explain why such treatment is not mandatory in Supreme fourt. 


Understandably, and in keeping with the decisions 
of the Supreme Court in Baldwin v. Hew York and Duncan v. 
Louisiann, supra, the legislature eliminated jury trials for 
eligible youths in Criminal Court while it retained them in 
Supreme Court because of the greater seriousness of the 
offenses charged in that court. Although this reason clearly 
ig a proper basis on which to determine the right to a jury 
trial, os alresdy demonstrated in Section A, supra, it is not 
a rational basis on which to decide that youthful offender 
treatment should be mandatory in Criminal Court but dis- 


crationszry on Supreme Court. 


it must be emphasized that the question here is, 
why should youthful offender treatment be discretionary in 
Supreme Court when it is mandatory in Criminal Court? The 
first two "“4udicial economy” arguments fail to address this 


question. 


Finally, the New York Court cf Appeals, in declaring 
N.Y. CPL £7°9.20(1) constitutional, stated that it was 
“proper for the Legislature to have decided that, 
in the interests of judicial economy, it was not 


necessary to require a time-consuming invest iga- 


tion for the purpose of determining youthful 
offender eligibility in misdemeanor cases where 
the criminal act charged is not as serious as in 


the case of felonies.” People v. Drayton, supra, 

39 N.Y¥.2d at 585-86, 350 N.E.2d at 380, 365 W.Y.s. 

7d at 4, 
It would appear from thie statement that the legislature had 
eliminated “a time-consuming investigation for the purpose of 
determining youthful offender eligibility” in Criminal Court 
but had retained it in Supreme Court. A careful examination 
of the record and the relevant statutory provisions, however, 


indicates that no such action has been taken by the legisla- 


ture. A finding of eligibility for youthful offender treat- 


ment still must be made in both Criminal Court and Supreme 


~ 
Court. A pre-sentence investigation of all convicted 


Gefendants still must be made in both courts. There is no 
indication that the pre-sentence investigations of those 
convicted in Supreme Court are any more “time-consuming” than 
those concerning convicted defendants in Criminal Court simply 
as a result of the Supreme Court's having the additional 
burden “f determining whether to grant or deny youthful 
offender ‘treatment. Thus there ie no indication of judicial 
economy arising from any differences in the investigations 
conducted in Criminal Court as opposed to those in Supreme 


Court. 
Cc. Right to Tetal by Jury 


Respondents also gue that Drayton can be subject 
to a lnnger sentence in the Supreme Court because in that 
forum he has the right to a jury trial, whereas in the Crimi- 
nal Court he would have faced a trial without a jury. 
Respondents analogize this situation to that involving the 
Youth Corrections Act, 18 U.S.C. §5910(b), which in some 
circunstances permits a youth to be incarcerated for a longer 
period than an adult who had committed the same crime. The 


confinerent of the youth in special rehabilitative facilities 


constitutes a cuid pro guo, which justifies the potent ial ly 
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longer restriction on the youth's Liberty. Carter v. United 


States, 306 F.2d 283 (D.C, Cir. 1962). 


The analogy fails, however, because of the erucial 
barrier that makes pre-conviction and post-conviction pro-~ 
ceedings separate and distinct. Since rehabilitative 
facilities directly affect people during their imprisonment, 
it is conscuiteis that people granted such benefits might be 
forced to remain in confinement longer. The right to a jury 
trial, on the other hand, has no discernible effect on the 
length of one's sentence, and it would be unreascnable to 


create any r*lationship between them. 


D. The Guilty Plea 


Drayton's guilty plea has created some confusion. 
The Court of Appeals decided that, in return for being psr- 
mitted t> plead down to a misdemeanor, Drayton had agreed he 
would not toceive automatic youthful offender treatment an4 
that he might receive a sentence of up to a year in prison. 
The Court of Appeals found thie to be highly supportdve of 


its ruling against Drayton. 


whe United States Supreme Court, however, in its 
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most recent case on the effect of guilty pleas, has clearly 
stated that one who pleads guilty does not “waive” hia right 
to challenge all hemseieutioind sicbations. Menna v. Hew 
York. ___ U.3. ___. 96 S. Ct. 241 (1975). See also United 


States ex rel. Daneff v. Henderson, S01 F.2d 118 (2 cir. 


1974). As the Supreme Court explained in Menna: 


"([A] counseled plea of guilty is an admission of 
factual guilt so reliable that, where voluntary 
and intelligent, it quite validly removes the 
issue of factual guilt from the case. In most 
cases, factual guilt is a sufficient basis for 
the State’s imposition of punishment. A guilty 
plea, therefore, simply renders irrelevant those 
constitutional violations net logically incon- 
sistent with the valid establishment of factual 
guilt and which do not stand in the way of con- 
viction if factual guilt is validly established.* 
Menna v. New York. supra, ___ ~*iU.S. at s,s B 
6. Ct. at 242 A. 2. 


Drayton's claim ia that the State may not deny 
him youthful offender treatment and sentence him to over six 
months {n prison no matter how validly his factual guilt was 


established. Therefore, his guilty plea does not bar the 


claim. 


In eonclusion, it ie important to recognize that 
the youthf1 offender statute is designed "to spare young 


adults who have violated the criminal laws from the «igma 
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and adverse consequences that necessarily flow from a 
criminal conviction." People ex rel. Colvin v. New York State 
34. of Parole, 75 Misc. 24 432, 435, 347 N.¥.S.24 831, 834, 
aff'd, 45 App. Div. 24 50, 356 W.¥.5.24 363 (3rd Dept. 1973). 
The classification examined above has permitted this stigma 
to remain with Drayton in violation of the Equal Protection 
Clause. Me is in effect branded for life with an adult 
conviction, while other eligible youths convicted of the 

same class of offense in Criminal Court are spared such an 


adverse consequence. * 


T. sum up, the three rational bases offered by 
respondent for the classification established by the State 
legislature in N.Y. CPL §720.20(1) — the seriousness of the 
offenses criginally charged in Supreme Court, judicial 
economy, and the right to trial by jury — do not provide a 
rational basis for the discriminatory denial of youthful 
offender treatment to an equally eligible youth such as peti- 
tioner. Tc the extent that the statute permits such a 


result, it is viSlative of the Equal Protection Clause and 


ynconstitutional., 


Aecordingly, Drayton's application for a writ of 
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habeas corpus is granted, his immediate release from State 
custody is directed, his conviction as an adult offender 
shall be vacated and replaced ~ a youthful offender finding, 
and the indictment and all other records pertaining to his 
conviction shall be sealed or otherwise retained in confi- 


Gential status in accordance with youthful offender prce-edures. 


30 ORDERED. 


Srooklyn, New York 
December 1, 1976 
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Although not now cosifined, Drayton 4s stiil “in custody“ 
since he was released on bail pending determination of 
this petition for a writ of habeas corpus. See Hensley v. 
Municipal Court, 411 U.S. 345 (1973). 


The record does not contain any indication of plea bargain- 
ing. In fact, it reveals that the Assistant District At- 
torney, in recommending acceptance of the guilty plea, had 
concluded, after interviewing the complaining witnesses, 
“that the attempted robbery if the second degree was not a 
proper disposition based upon the statement of the witnesses - 
themselves. This is an assault in the third degree at the 
most" (Plea Minutes at 4). While the charges in the indict- 
ment were not officially reduced, had the original charge 
been assault in the third degree (a misdemeanor), Drz--ton 
might well have been prosecuted in a local criminal © srt 
(CPL §10.30) and thus would have automatically received 
youthful offender treatmenc. 


Although the Assistant District Attorney’! statement 
illustrates the vagaries inherent in the prosecutor's dis- 
cretionary power over the degree ¢ the offense charged, 
see W. Mlyniec, Juvenile Delinquent or Adult Comvict — The 
Prosecutor's Choice, 14 Am. Crim. L. Rev. 29 (1976), the 
court does not base its decision on this aspect of the case. 


Since petitioner presented his equal protection claim to 
the highest State court in Mew York, he has exhausted his 
State remedies and properly can raise the same challenge 
to his cmviction and sentence in this habeas corpus pro- 


ceeding. 278 U.S.C. §2254(b); Picard v. Connor, 404 U.S. 
270 (1971). 


The degree of the offense charged in an indictment also may 
affect other matters, such as: the right to trial by jury, 
Duncan v. Loulsiana, 391 U.S. 145, reh. denied, 392 U.S. 
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917 {L969), the right to receive a firearm shipped in 
interstate commerce, United States v. Craven, 478 F.2d 
1229 (6 Cir. 1973), cert. denied, 414 U.S. 866, reh. 
denied, 414 U.S. 1086 ‘1973); the number of peremptory 
challenges, N.Y. CPL §770.25(2); and the length of time 
allewed the prosecution to move the case to trial, Bete 
CPL. €20.30(3) fa). 


There is no question here involving the extent of prose- 
cutorial discretion, which traditionally has been broadly 
uphald. See, @e.q., United States v. Verre, 203 P. Supp. 
C7, IL’ tS.D.N.Y. 1962): United States v. Bland, supra. 

A court's discretionary power with respect to sentencing 
ig also not at issue. Rather, the iseue in this case 
concerns provisions enacted by the State legislature with 
respect to the different ranges of punishment allowable 


in the Supreme Court and the Criminal Court for the same 
clnas of offender. 


In "tf the legislature repealed N.¥. CPL §720.25 but 


4d this six-month Limitation by placing it in the 
new N.Y. Penal Law €50.0. 


